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Seattle, Washington, 10/19/98, 9:07 a.m. 

THE COURT: Please sit down. 

MR. FERGUSON: The State calls Dr. John Solow. 
JOHN SOLOW, 

called as a witness by the State, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. FERGUSON: 


9 

Q 


State your name. 

10 

A 


John Solow. 

11 

Q 


Dr. Solow, where are you from? 

12 

A 


Originally from the Boston area, but I live 

13 

in Iowa 

City, Iowa. 

14 

Q 


What do you do in Iowa? 

15 

A 


Professor of economics at the University of 

16 

Iowa. 



17 

Q 


For how long? 

18 

A 


18 years. 

19 

Q 


What causes your appearance in this case? 

20 

A 


I was asked by the counsel for the plaintiffs 

21 

to give 

them some advice on what I thought was going 

22 

on in 

. this industry, and my usual rules that I tell 

23 

them 

what I think is going on, and if they want to 

24 

have 

it 

explained to jury or judge I'll do that as 

25 

well. 
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1 

Q 


Maybe we can get that closer and speak up a 

2 

little ! 

bit. 

3 



When you say take a look at this industry. 

4 

what 

industry is that? 

5 

A 


The cigarette industry, cigarette market. 

6 

Q 


Have you examined the cigarette industry? 

7 

A 


Yes, quite some time studying internal 


8 documents and reading books and things like that. 

9 MR. KELLER: We're having trouble hearing. 

10 MR. FERGUSON: Let's get the sound man here. 

11 Is that okay? 

12 MR. WEBB: Fine, thank you. 

13 BY MR. FERGUSON: 

14 Q Have you formed opinions regarding the 

15 cigarette industry? 

16 A Yes. 

17 Q Before we tell the jury a little more about 

18 who you are, please explain to the jury briefly what 

19 the opinions you formed are? 
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20 A Well, broadly I think that the cigarette 

21 market is one — it's a concentrated market. It's a 

22 market in which the majority of sales are concentrated 

23 in the hands of relatively few firms, and as a result 

24 of that the firms have had an incentive to refrain 

25 from competing. And I think they refrained from 
02889 

1 competing on a variety of dimensions, most importantly 

2 that they have a number of arrangements that have led 

3 them to refrain from competing on the development — 

4 well, had the effect of restraining competition and 

5 the development of safer products. 

6 As we'll see, there are a variety of pieces 

7 to this puzzle and the result of those arrangements 

8 has been to stifle competition. 

9 Q Did I ask you how long you have been at the 

10 University of Iowa? 

11 A Yes. 

12 Q What caused you to become interested in 

13 economics? 

14 A Both of my parents are economists. My father 

15 is actually a famous economist, and my mother is an 

16 economist of some repute. Most people think I just 

17 grew up with it. In fact, I didn't, but in junior 

18 high school I picked up a book that my father had 

19 around the house. Actually, I still have the book on 

20 environment economics, publishers often send 

21 professors books to see if they will use them in 

22 class. 

23 I was bored, and I read it, thought this was 

24 pretty neat, made sense. It wasn't that hard. I was 

25 in junior high school, so the next year through a 
02890 
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1 deal. 

2 And then I went on to Stanford University and 

3 I got a master's in economics at Stanford in 1981, PhD 

4 in 1983. 


program at my high school, I took freshman economics 
at MIT, which is where my dad teaches and I did pretty 
well and thought it was fun and made a lot of sense 
how the world works. 

So I went on from there, majored in economics 
at college and went on. 

Q You look like you are getting a crick in your 

neck. 

Do you have children? 

A Two children. 

Q Are you leaving economics books laying around 

for them to read? 

A I hope that my children get interested. My 

daughter is politically active, at least. 

Q Go through your educational background. You 

mentioned MIT? 

A My undergraduate degree is from Yale in 

New England, Connecticut. 

Q Was that economics? 

A Bachelors in economics with honors. I 

graduated in 1976. 

I then went to work for the Federal Energy 
Administration for one year. This was at the height 
of the energy crisis. This is the year that President 
Carter was elected and the energy crisis was a big 
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Could I trouble you for a glass of water? 

Q Yes. 

So you're an economist. Do you have any 
special area of interest in economics, rather, 
different kinds of economics, I guess is the question? 

A There are different types of economists and 

economics is a fairly big field. Economists study — 
economists study people making decisions in the face 
of hearsay, so even in a country as well off as ours 
there are only limited resources, and economists study 
how people respond to that. 

They study how consumers make decisions about 
what they purchase, how much to purchase and which 
goods. They study how firms make decisions how much 
to produce, what to produce, what sorts of things to 
produce, and study how people and companies interact 
with each other and under what settings do we get good 
outcomes and what settings get bad outcomes. Within 
that we study — we specialize in different things. 

There are people who specialize in 
international trade. There are people who study in 

poverty, the income distribution, people who study 
labor markets, how workers and firms interact with 
each other. 

My specialty is an area called industrial 
organization, and in industrial organization we look 
at how firms interact with each other and how the 
nature of their interaction is — depends on things 
like the number of firms in the market, how big they 
are compared to each other, the structure of the 
industry and things like that. 

Q In addition to teaching at the University of 

Iowa have you taught anywhere else? 

A I've been at Iowa most of any career, 

technically all of my career, spent two trimesters, 
two quarters back at Stanford in 1990. 

I taught back at Stanford as a visitor for 
a while. I spent a summer in New Zealand teaching at 
the University of Auckland. That has been my teaching 
experience. 

Q Do you also teach at the law school at Iowa? 

A Yes, I'm — the economics department is in 

the business school, also in the liberal arts school. 
Then I have a courtesy employment in the law school. 

I coteach one course on antitrust with Professor 
Hogencamp at the law school. 

I've taught a course on law and economics, 
the interface between where law and economics meet, 
and I've taught a small course on gain theory, which 
is a technical branch of mathematics. Using it to 
illuminate the law. So I teach at the law school. 

Q Do you have any other professional activities 

as economists? 

A I do some consulting. I've consulted with 

law firms on cases before, I have done consulting with 
the federal government. 

Q Which agencies of the federal government? 

A I've worked with the Justice Department on 

one occasion, actually two occasions, and with the — 
what is now the Department of Energy. 

Q And Department of Justice work, what kind of 
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cases were those? 

A Both of them were antitrust cases. 

Q What does antitrust mean? 

A Antitrust is the body of law that deals with 

competition among firms, that is intended to promote 
competition among firms. We believe that — as 
economists we believe that competition among firms 
does the best for society. We get the best results, 
get the most out of our scarce resources if firms 
compete with each other. It's best for members of 

society, and we have laws that are intended to promote 
that, to keep firms competing actively with each 
other, and there are incentives on occasion for firms 
to want to dominate their industry or agree among 
themselves to not compete, and that's, generally 
speaking, a bad thing for society. 

Q Do you publish? 

A Yes. 

Q Have you published articles? 

A Yes. 

Q Are those in the area of antitrust economics? 

A Some of them are. Some of them have been in 

other areas as well, but lately my work has been in 
the area of antitrust. 

Q How many articles have you published? 

A Somewhere between 15 and 20. 

Q You authored a textbook, is that right? 

A I wouldn't use the particular word textbook, 

exactly, but a book, I co-authored a book. 

Q It's the volume I have in my hand? 

A Yes, that is actually one, that's one, and 

there are actually two others just coming out right 
now in the same series. 

Q What is this book? 

A It's a volume — I wouldn't use the word 

textbook, I guess the lawyers refer to it as a 
treatise. It's a volume in a series that was started 
quite some time ago by a very famous law professor at 
Harvard Phil Arita. He passed away a couple of years 
ago. 

A treatise in the law is basically an 
encyclopedia, has everything there is to know, there 
are treatises on all sorts of law, property law, tort 
law, contract law. This is a treatise in antitrust 
law, runs somewhere around 10 or 11 volumes right now, 
and still being finished up. We, my friend and 
colleague. Professor Hogencamp and Phil Arita, he was 
still alive when that one was written, we wrote that 
volume together and Professor Hogencamp and I wrote 
two others, just came out in the past couple of 
months. 

Q Do you know whether this treatise is 

recognized as authoritative among economists? 

A It's not really a volume economists would 

read as much, it's more of a volume — it's something 
lawyers and judges tend to use as a reference. 

Q Is it regarded as authoritative among courts? 

A Yes, I think so. My understanding is that it 

really is the preeminent treatise in the area of 
antitrust. 


http://legacy.library.ucsf.Sdiii/t(DbfiiJTQ^a06WpcMr.industrydocuments.ucsf.edu/docs/qrjl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

02897 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

02898 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


Q It's cited by the United States Supreme Court 

on occasion, isn't it? 

A I believe so. Often it's cited as an — even 

my volume, and my volume is cited as a reader. 
Sometimes it's a little disappointing, on the other 
hand sometimes lawyers tend to call it my book, and 
it's not entirely my book, it's my book in terms of I 
was part of it. 

MR. FERGUSON: I apologize, your Honor. Mr. 
Berman is taking a shot at it. 

BY MR. FERGUSON: 

Q I was asking you if you're a referee, I see 

that on the CV? 

A Yes. 

Q What does that mean, you're a referee? You 

go to basketball games? 

A No, not that, no. In economics, as many 

other subjects, the way research results get validated 
is put it out to the rest of the economic community, 
through journals or the magazines. They have articles 
in which economists make points, present their 
results, make their arrangements, so forth, and the 
way this works is in economics that when an author 
like myself has a paper, and I will want to get that 
published so that other economists can read it, I will 

send it to a journal, and the journal sends it out — 
usually anonymously — to usually one or two other 
economists, and ask is this any good? Does it make 
sense? Are there mistakes, are the results 
important,is this worth our spending our page space 
on? Is this worth printing? 

So I typically get a handful of these a year. 
People would send to me editorials and journals, would 
say, is this something we ought to be spending our 
time on, write back comments, say no, but yes need to 
be changed in the following way. Rarely do you say 
yes, go ahead, print it. There is something always to 
be fixed. It's a check to see whether things should 
be worth printing. 

Q Some of the other witnesses described a 

process in their field called peer review, is this 
similar? 

A Yes. Different fields are different, in 

medicine tend to be able to choose people you think 
ought to be able to review the work, in law my 
understanding is law journals, students do the review. 
This is how law students do it. Economics is other 
faculty, so other professors, so in that sense it's 
peer review. 

Q What are some of the journals? 

A There is a long list, start with the American 

Economic Review, the Journal of the American Economics 
Association, Journal of the Political Economy. I 
think I've done work for them, that is published by 
the University of Chicago, and one the top journals. 
Quarterly Journal of Economics published by Harvard, 
that's another good journal. I've reviewed things for 
Economica, which is a British journal, there is a long 
list. 

Q Have you ever testified as an expert in an 

antitrust case? 
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A Yes. 

Q What case or cases have you testified 

in before? 

A I've testified — my first time was in a case 

brought by the Justice Department, it was merger case 
which involved Archer Daniel Midland, which is 
supermarket to the world, large agricultural 
processing company. And it was a merger which Archer 
Daniel Midland as a part of Nabisco, Archer Daniel 
Midland had a quieter part or division of Nabisco, and 
under the antitrust laws the Justice Department chose 
to challenge that merger, as they are able to do. 
Because they felt that the merger would make that — 
would make a particular market, this is the market for 

high fructose corn sweetener. This is the stuff that 
is in your sugar, soda pop, actually read the can, 
sugar soda pop, it's rarely sugar, it's HFCS, it's a 
sweetener made out of corn, it's a part of the process 
of milling corn and through all sorts of things. 

Q Kind of a big issue in Iowa? 

A Yes. Big plants, couple of big plants in 

Iowa. And the Justice Department was concerned that 
this merger would put too much of the corn sweetener 
production in the hands of too few firms, and they 
might have an opportunity and incentive to dominate 
that industry and raise the price and not compete with 
each other. And the Justice Department challenged 
that merger, and I testified on behalf of the Justice 
Department in that case. 

Q What other antitrust cases have you worked 

on? 

A Well, actually let me go back. There is 

another one that I actually testified on that is a 
case involving contact lens manufacturers. That one 
hasn't gone to trial yet, but I testified in a hearing 
before a judge on — basically having to do with 
certifying a class for a class action, the way that 
this case would go forward as a class action. That 
was my testimony. 

Q What was it the contact lens manufacturers 

supposedly had done? They weren't trying to merge, 
were they? 

A No, the allegation there was, and still is, 

that the contact lens manufacturers and the American 
Optometric Association, which is the trade 
organization, the organization that optometrists 
belong to, that they had agreed among themselves to 
conspire among themselves to not sell contact lenses 
to drug stores and to mail order houses, that way — 
drug stores and mail order houses were quite willing 
to compete on price, they wanted to sell contact 
lenses cheaply and make their money on large volume. 
And the industry and the doctors, the optometrists 
really wanted to keep their patients close to them so 
they could make their money selling lenses, as well as 
eye exams, things like that. 

Q You said there was an agreement to keep 

contact lenses out of the hands of the people 
discounting the price? 

A That's the claim. 

Q Is that anti-competitive? 
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A I guess if it ever goes to trial, the judge 

and jury will decide whether it was legal. As an 
economist, I would say it's anti-competitive. 

Q What is it about that that is 

anti-competitive? 

A As a matter of economics, we like to see 

firms actively seeking independently to do the best 
job they can. The idea is in competition — we'll 
explain the details of competition a lot more — the 
idea is that there is a competitive market, the 
consumer is king. The consumer is king in a 
competitive market, consumers have lots of choices. 

If one seller — one company doesn't do a 
good job for them, they have someplace to go, 
someplace else to turn. There's a lot of power in the 
hands of consumers in that situation. 

So in the state of the contact lens world, if 
the contact lens company, if a doctor was selling me 
contact lenses for $50 a box, and I see that I can buy 
them from my drug store for $25 a box, or $20 a box. 
I'll say thank you. I'll go someplace else. 

So that sort of choice, having that sort of 
choice is good for consumers, keeps prices low, 
quality of service high. And it's important for — we 
think as economists it's important for getting the 
best use of our resources possible. 

We want to keep prices low. So long as they 
cover costs, we want to keep the services to consumers 

high. We think that's a good thing to do with the 
resources we have in the country. 

Q You suggested when you were talking about the 

merger involving Archer Daniel Midland that there you 
were looking and concentration in, I guess in a single 
firm or limited number of firms? 

A Concentration in the market. Archer Daniel 

Midland was not the only producer of corn sweetener 
but there were relatively few, at times there were 
eight and some of them were quite small, and as a 
result of this merger and subsequent events, the 
number went down and the sales were concentrated in 
the hands of relatively few firms. Six, basically. 

Q When you analyze a merger, are you analyzing 

it for the same purpose you described, to see if 
consumers choices were preserved? 

A It's the same issue in a merger, we're 

looking directly at the structure of the industry, 
we're looking directly at the number of firms involved 
and how big they are compared to each other. Archer 
Daniel Midland and one of the other firms were the two 
biggest, then two middle sized firms, and two small 
firms, but looking directly at the number of firms. 

And what we're concerned about is the tendency, when 
markets — when the structure of a market becomes too 

concentrated or too few firms, the tendency of the 
firms in that situation is to recognize if they work 
together they can make more profit, but then they are 
not working hard for their consumers. 

Q You were mentioning that there were some 

other antitrust cases that you worked on? 

A Yes, I've given opinions in a variety of 
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others. I'm trying to think of a list. 

Q What is ISO? 

A ISO stands for independent service 

organization, and that case involved Xerox. That one 
I haven't testified in yet, it hasn't gone to trial 
yet, I'm not entirely sure where it is in the legal 
chain of events, but the issue there is Xerox, the 
largest maker of photocopiers in the world, probably 
certainly in this country. Xerox sold — the 
allegation is that Xerox sold its copiers but refused 
to sell parts to independent companies that would 
service Xerox copiers, so you get people who want to 
be in the business of copier repair and they would go 
around to law firms and hospitals, folks who use big, 
high speed copiers, and these folks wanted to be in 
the business of repair, they would come in, maintain 
the copier, clean it, replace parts, fix it if it 
broke down. The claim is that Xerox didn't want to — 

Xerox wanted that business for themselves, they wanted 
not only to sell the machine but to be the only 
company that could sell the parts and service, and so 
through a variety of mechanisms they basically 
prevented the independent companies from getting parts 
and manuals and technical data, things like that. 

There was another case like that involving — 

Q Before you go to the other case. 

That behavior by Kodak, is that 
anti-competitive? 

A Yes, I think there is more debate in 

economics about that sort of behavior, but I believe 
it's anti-competitive, I believe that sort of behavior 
limits the choice of consumers, now we're talking 
about the owners of copiers. As a result you get 
lower quality service and much more, I guess, 
expensive service. 

Q And you can only go to one place to get the 

service? 

A The purpose of what Xerox was doing was to 

attempt that only one source of service. 

Q I'm sorry, you were continuing with 

antitrust. 

A I was going to mention there was a similar 

case involving Kodak, who is the other big player in 

the copier market. That case went on first and Kodak 
was doing very much the same thing, as I understand 
actually lost that case. The Xerox case proceeding — 
I wasn't involved in the Kodak case but was involved 
in Xerox. 

Q Have you done any special study of the 

cigarette industry for this case? 

A I've spent quite a lot of time studying the 

cigarette industry for this case. 

Q You came to that study fairly late, did you 

not? 

A Yes. I was not actually supposed to be here, 

I was retained by the plaintiffs back in December to 
take part in a very similar case in the State of 
Arizona. And so I did some preliminary work for that 
and was — the Arizona case, as I understand it is not 
going to trial for another four or five months. This 
summer on my way back from my summer vacation I got a 
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19 call from my mother-in-law, I was in a hotel in Erie, 

20 Pennsylvania and she said some lawyers want to talk to 

21 you. 

22 So I called the lawyers, who were the lawyers 

23 in this case. And the guy who was supposed to be 

24 testifying in this case, very famous older antitrust 

25 industrial organization economist, guy named Walter 
02906 

1 Adams, former president of Michigan State University. 

2 MR. WEBB: We can't hear. 

3 THE COURT: Keep your voice up. 

4 MR. FERGUSON: Put the mike up higher. 

5 THE WITNESS: Walter Adams was supposed to be 

6 the witness, the expert economist in this case, and in 

7 late August, I guess, when I got the phone call he had 

8 been diagnosed with pancreatic cancer and it was 

9 pretty clear that he did not have very long to live. 

10 In fact, he passed away in the last month or so. 

11 So they asked me could I step in for 

12 Professor Adams in late August, so I had to pick up 

13 the pace quite a bit and do lots of preparation to be 

14 here and talk to you folks today. 

15 BY MR. FERGUSON: 

16 Q How much time have you spent studying the 

17 cigarette industry? 

18 A By now I've spent at least 150, 200 hours at 

19 least in terms of things that I've actually billed or 

20 will bill, I've spent a lot of time thinking about it, 

21 but in terms of what I've actually sat down and 

22 written out as work time I would say in the order of 

23 150, 175 hours. 

24 Q What did you do during that period of time, 

25 did you read articles? 

02907 

1 A I read articles, I read economic textbooks, I 

2 read internal documents of the companies, some of it 

3 is just thinking — trying to figure out what makes 

4 sense and what doesn't make sense, but most of it is 

5 study of materials. 

6 Q You have used the term a couple of times 

7 competition, and I guess really why you and I are here 

8 is to discuss competition. 

9 Exactly what is competition? 

10 A Well, there are two ways to look at 

11 competition, two ways that economists look at 

12 competition. One is to look at the structure of the 

13 market, so we did ask whether a market is 

14 competitively structured or not competitively 

15 structured, a market is one which there are a large 

16 number of relatively small firms. 

17 Take, for example, the market for windows for 

18 your houses, it turns out that there are quite a large 

19 number of companies that will make windows for your 

20 houses, you may have heard of Pella, which is an Iowa 

21 company, and Anderson, which is the market leader. 

22 Even for those companies, the big ones you might have 

23 heard of, they have a relatively small share of the 

24 market, none of those companies has more than a ten 

25 percent market share. I know there are big companies 
02908 

1 and there — 

2 Q Let me stop you a minute. Market share means 

3 what? 
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A It's the percentage of the sales that each of 

those companies — that each of those companies 
accounts for. 

Q When you say a ten percent market share, that 

company sells ten percent of windows? 

A Sells ten percent of windows that year in the 

United States, so there are lots of companies in the 
windows industry and none of them has a dominant share 
of the sales, and customers have lots of choices. 

We look at the ease of entry into the market, 
would it be possible for a new company to come into 
the market? Is it easy for companies to get out of 
that market? 

Q Why is that significant? 

A We believe that if markets come to be 

dominated by a few firms or one firm, then the ability 
of new firms to start up and provide an alternative to 
customers that would make — that would help to 
discipline a dominant firm or group of firms that 
would be a new entry would provide consumers with a 
new choice, so we feel a lot safer about a market in 
terms of being able to provide consumers what they 

want, and low prices, we feel safer about that if we 
know new companies can come in quite easily and 
provide choices. 

Q Try to translate, say we've got ten window 

firms, each with ten percent market share, and those 
ten firms have a meeting and decide they will fix the 
prices of windows? 

A That would be a possibility. 

Q Then how does the possibility of a new entry 

discipline that market? 

A If — it's easy. Suppose it costs a hundred 

dollars to build a window — I haven't studied that 
window that carefully — but suppose it costs a 
hundred dollars to build a window including labor, 
wood and the glass, the raw materials, return on the 
investment we have to have money for tools and 
building and things like that, insurance, everything 
boils down to hundred dollars a window. 

In a competitive industry we would expect to 
see the price get pretty close to hundred dollars a 
window because if anyone tried to charge more than 
that, some other firm could say to the customers I can 
sell you a window for a little less than the other guy 
and still cover my costs and make some money. We 
would expect to see the price driven down toward the 

cost of producing the window. 

Suppose the firms got together and said this 
is not a very good thing for us, if we could all 
charge $150 a window we would all be better off. Of 
course, the threat to that is somebody will say, well. 
I'll charge 145 secretly and steal all the customers 
from the other people, suppose they can get together 
and charge $150. If it's easy for new companies to 
hire the workers, get the tools and glass and wood, 
all the technology you would need to enter into the 
industry, those people could undercut the higher price 
and we would think firms would want to do that, they 
would see a profit, many of these guys are charging 
$150 a window, I can make these for a hundred, sell 
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them for hundred and a quarter and steal the customers 
and that would be a profitable thing to do. 

Ultimately if the firms that were in the 
market couldn't keep these entrants out, ultimately 
this agreement to keep the price up, to not compete, 
that would eventually fail. 

Q The more competitors there are in a field, 

it's harder for that group of competitors to act 
noncompetitively or is it easy? 

A In general, we believe when an industry is 

competitively structured there are a large number of 

firms, we believe the firms tend to behave more 
competitively, the firms will have a harder time 
reaching agreements, policing their agreements and so 
forth. 

Q And then if it's easy for a new firm to enter 

the market, what you mean by discipline, the new firm 
could come in and undercut an agreement to fix price? 

A If there was an agreement to fix prices, yes, 

new firms could come in. If it's easy, new firms 
could come in and drive prices right back down. 

Q What is the significance from a competitive 

standpoint, if entry were difficult, if it wasn't easy 
to come in and compete? 

A If it's not easy to come in, that makes the 

opportunity for the existing firms to get together and 
raise prices or agree on some other aspect of 
competition, agree not to compete in some other 
dimension, that makes that easier, doesn't make it — 
that doesn't finish the story, they still have to come 
to an agreement among themselves and have to stick to 
it but at least it makes it possible for them to raise 
prices or otherwise agree not to compete. 

Q That's competition. When you're evaluating 

competition are there other structures or types of 
markets that you look at? 

A Yes. The beginning structure and behavior 

and a little bit — structure — I want to go back. 
Structure is things like whether it's possible to 
enter a market or not, how many firms are in the 
market, how big are they compared to each other and so 
forth. 

Behavior, competitive behavior is the 
independent drive to do the best for customers. 
Competitive firm, firm that is competitively 
structured, the only way to make money is to do a good 
job, have to try to give the best quality service, 
best quality product, keep prices and costs down. If 
you don't, there are other firms out there, somebody 
else is going to do it for you, somebody else will do 
the job and you will lose out. 

So when customers have market choices, first 
have to act in the best interest of customers, the 
alternative structure — well, there are two, really, 
one is what we call monopoly. 

Monopoly is the other extreme where we have 
one firm in the industry. Technically speaking 
monopoly is when the market is controlled by one firm. 
Sometimes what you get, one firm that's very large and 
then a lot of — maybe at least some other firms quite 
small and don't have much, won't sell much product. 
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But the real technical, the market is dominated by a 
single firm. 

Q Are there any monopolies you can give as 

examples? 

A Well, as I say, strict monopolies are there 

really is one single firm or counterpart. 

Q Phone company? 

A Phone company used to be monopoly back in the 

days — well, your local service is still pretty close 
to being a monopoly. Where I came from we're 
beginning to get competition in local service, long 
distance used to be a monopoly back in the days of Ma 
Bell and ATT, there was only one long distance firm, 
you didn't have a choice, they were the only seller of 
long distance services, there was no MCI, no Sprint, 
they were the only seller of equipment, too, they were 
the only place that you could buy actually the — you 
couldn't buy, you had to rent the phone, you rented 
it from the phone company. 

I still remember college, first thing you do 
in college when I was at Yale was go to the phone 
store and rent the black rotary dial phone, pay them a 
deposit, take it back, plug it into the dorm wall. At 
the end of the year, take it back, give it back. You 
couldn't go to Walmart, Sears, or electronic store and 

buy a phone because there were no other choices, that 
was it. That was a monopoly. 

That industry has changed quite a lot since 
the break up of ATT. 

Now the long distance service market is open 
and we have MCI, Sprint a variety of other folks, GTE. 
And the equipment market has opened up, as well, and you 
can now buy all sorts of phones produced by all sorts 
of people and buy them at the drug store or 
electronics store. Wherever that was a monopoly is no 
longer a monopoly. 

Q What is so bad with having monopoly? 

A As I say, the danger with monopoly is there 

is no reason for the monopolist to do a good job, to 
serve the consumers. The monopolist, there is no one 
else for the consumers to turn to so the monopolist 
can raise prices above competitive levels, monopolists 
need not provide high quality service, monopolists 
need not do what the customer wants at all. The 
customer has no choice, it's buy from the monopolist 
or don't buy at all, it's some choice but limited. 

In the old days you could buy from Ma Bell or buy from 
nobody at all, now days you don't like the rates ATT 
is charging, switch to MCI or GTE. 

So limit the choice the consumers have and as 

a result the monopolist doesn't have the same 
incentive to do a good job for the consumers. 

Q Are monopolies disfavored by economists? 

A Yes, economists believe that having a 

monopoly is a bad thing for society because we want — 
as I said, we have limited resources, even in a 
country as big and well off as ours, there is only so 
much time and raw material, there is only so much 
tools, capital, and so forth. We want to get the most 
we can out of that, we want to produce the things that 
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people want and we want to produce them in the amounts 

that people are willing to pay for, and so on, that 

covers the cost of producing them. 

And when monopoly messes up, the answer to 

that when we have monopolies they raises prices, sell 

too little in order to keep the price high, don't 
necessarily produce the product people want. 

Generally speaking monopoly leads us, as a society, to 
do a bad job using our resources. We don't produce 
the right mix of goods, don't produce the right 
amounts of things, don't produce as cheaply as 
possible, we don't perhaps innovate as well as we 
might otherwise. 

So we do a bad job, when there is a monopoly 

we do a bad job getting the most out of what we got. 

Q You were using phones as an example of what 

used to be a monopoly, I guess it isn't in a lot areas 

now. 

What will be the results of that not being a 
monopoly other than getting calls in the middle of the 
night to change the service? 

A That's a down choice, I think you can tell 

them to knock it off. The big advantages are the 
prices, you see that long distance rates have gone 
down and firms now compete on the basis of price, a 
dime a minute, so on and so forth. You also get much 
more variety in terms of services that you can get, 
used to be able to get phone calls, now you can have 
call waiting, call forwarding, all the other fancy 
services, that's all a result of innovation. 

We're beginning to see different sorts of 
services packaged together that are very innovative. 

A company in Cedar Rapids called McCloud 
Communications will — who are bundling together 
internet services, long distance services, paging, 
things like that. I generally don't buy all that 
stuff, I just want phone service but other people do, 
people do value that stuff and now we're seeing 
packages of services that weren't available before in 
equipment, we're seeing much more variety, lower costs 

to get quite cheap phones. If you want, you can have 
expensive, for instance, that do lots of things, 
customers have far more choices now than they did 
before. 

Q I remember that bell system actually did all 

the — I think they developed the princess phone so 
there is a monopoly that obviously was improving the 
product. 

So why do you say that competition is 
necessary to improve products? 

A It's not so much the total market, not so 

much the innovation but the rate of innovation in 
terms of sorts of things that were available for 
customers and when they came out. It's much more 
dramatic since the phone company lost its monopoly 
over equipment. 

Q When you say dramatic, do you mean faster? 

A Fast and variety. 

Q Isn't it kind of wasteful, I mean there is 

probably a lot of variety out there? 

A There is a trade off, some people feel too 
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much variety is a bad thing, do we really need 13 
different types of tomato sauces in the supermarket. 
But generally speaking, it's a more unpleasant world 
if we all wore the same suits and dresses and drove 

the same cars and generally, as a general matter 
economists think that consumers ought to be able to 
express their tastes and buy the things they want to 
buy and make the choices they want to make. Some 
people want fancy things and are willing to pay for 
that, some people want simple things, want to save 
money and spend it on other things like food or 
clothing, whatever. 

Q You mentioned there was a third type of 

market. What is that? 

A In between a market that has lots of sellers, 

none of which controls a very large share of the 
market, and the other extreme which is a monopoly 
where there is one seller, you have what we call an 
oligopoly in which there was a market in which sales 
are concentrated in the hands of a representatively 
few firms, not one but not a large one so with that we 
talked about corn sweeteners where the sales were 
concentrated in the hands of six companies and of the 
six, two were bigger ones and two were middle sized 
and there were a couple of small firms. 

Q Is the cigarette industry a monopoly? 

A No, the cigarette industry is an oligopoly, 

the market in which the vast majority of sales in the 
United States are in the hands of relatively few 

firms, all of them — well, most of them in the hands 
of the five large firms. 

Q Does the fact that the cigarette industry or 

any industry is structured as what you call oligopoly, 
is there something we can use to describe other than 
oligopoly, I have trouble with that word? 

A I think — I guess you have to struggle with 

the word. Among the few — economists like too keep 
the word competition to refer to this, what we talk 
about the structures of, refer to the large number of 
small firms, relatively small firms, oligopoly is 
rivalry among the few. 

Q You are not suggesting there is no 

competition in oligopolies? 

A Not necessarily, it's possible for firms in 

oligopolies to compete with each other although 
different dimensions. 

What we worry about in the oligopoly is the 
incentive and tendency, the opportunity for the firms 
to recognize that while they could act like 
competitive firms and serve the consumer, they also 
could — they recognize that there are only a few of 
them and if they get themselves together, they can act 
more like monopolists and not have to fight it out 
with each other, the consumers lose but the firms win 

and that's good for the firms, the firms think that's 
a good thing. 

We think, from society's standpoint, it's not 
a good thing for them to be doing because they are not 
serving the customers. 

Q Is there something about the fact that are 
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fewer that makes it easier to become noncompetitive? 

A Yes, two ways that can happen. One is a 

company can simply recognize that if I start fighting 
it out with the other guy, he is going to start 
fighting it out with me and we recognize that in the 
end we'll both be slugging away and neither of us will 
get anything out of it and wouldn't it be better to 
lay off each other, live and let live, I won't cut 
prices to his customers, he won't cut prices to my 
customers and we'll act together, that way there is no 
communication involved, there is a recognition that 
it's probably better for us as companies to lay off 
each other now. 

As I say, that's good for the companies, they 
make money by not competing with each other, not 
offering prices, not necessarily offering things 
people want, good for the companies, not good for 
consumers. 

The other reason why having the sales 

concentrated in the hands of a few companies is 
dangerous thing is they may actually start getting 
together, may actually have meetings and talk with 
each other and more explicitly say let's knock this 
off, have an agreement, set the prices, choose what 
we're going to produce, not compete with each other 
and we can all do much more, we can be much more like 
a monopoly. Those are both concerns. 

Q There is not anything wrong with companies 

getting together and talking, don't they do that all 
the time? 

A I think they do get together all the time, I 

think it depends on what they are talking about and 
what they do as a result of that. 

Q Who is Adam Smith? 

A Adam Smith was a Scottish economist who wrote 

in the late 18th century, 1700s, this is the Wealth of 
Nations, which is his most famous work, came out in 
1776, which is a pretty good year but all accounts. 
Adam Smith is viewed as the father of modern economics, 
if you will, at least western style economics. 

Q This is a learned treatise relied on by 

economists? 

A Yes, this is the wellspring, this is — Adam 

Smith was the person who noted that if we leave 

markets in the hands of competition, that firms will 
try to do the best they can for themselves but if they 
have competitors, they end up doing what is good for 
society as a whole. It's the famous invisible hand 
quote that the baker and butcher — I'll not get it 
exactly right — but they go to work trying to make a 
buck, trying to do the best they can for themselves 
but in a competitive market they are led by a great 
invisible hand to do what is best for society. We 
sell the premise that people are interested in making 
a profit but in a competitive industry the only way to 
make a profit is do what is good for consumers. We 
harness self-interest or greed, if you will. 

Competition harnesses greed. If you are 
going to be greedy, the only way you win is to do what 
is good for consumers. 

Q I'll ask you more about Dr. Smith. You've 
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mentioned a couple times now that competition will 
result in lower prices for consumers. Doesn't that 
mean that also results in lower quality goods for 
consumers? 

A No, not necessarily. We expect in a 

competitive market that firms will produce the sorts 
of goods people are willing to pay for and people are 
willing to pay a higher price for higher quality 

products then competitive firms will try to produce 
that product. 

So in a competitive market you get a wide 
variety of goods and prices. In the window business 
there are very simple windows and there are fancy 
triple-pane, highly insulated windows. The latter 
costs more to produce, more glass, trickier to make, 
things like that, more technology and they sell for 
more but customers get the choice. Some people want 
to buy very expensive fancy, some people want to save 
money and buy simpler, the choice is in the hands of 
consumers, not necessarily low quality, it's is the 
price consistent with the cost. High quality things 
cost more, low quality things may cost less but 
consumers get to make those choices. 

Q Another Iowa reference, if you sell it, they 

will buy it? 

A If you offer it, they will come. 

Q Tell the jury what Adam Smith said about the 

dangers of competitors meeting together. 

MR. WEBB: Objection, relevancy. 

THE COURT: Overruled. 

THE WITNESS: Adam Smith has a famous quote 
about competition leading to what is best for 
consumers. Adam Smith also has a famous quote on what 

happens when business people get together. I'll read 
it, he says — 

MR. WEBB: Page number? 

THE WITNESS: Page 116 of the Wealth of 
Nations, this is the Everyman's Library version by 
Knapp publishers. 

MR. LUVERA: Exhibit number? 

MR. FERGUSON: No exhibit number, I don't 
think it's required. 

MR. KACZYNSKI: Objection, not predesignated, 
no exhibit number. 

MR. FERGUSON: This page was predesignated, 
not being offered. I don't believe it has to be 
designated but it was designated. I'll find it. 

Washington Demonstrative Exhibit 5003. 

Q Go ahead. 

MR. WEBB: That was refused according to my 

list. 

THE COURT: Objection overruled, the exhibit 
itself was not admitted into evidence. 

THE WITNESS: As I say, Adam Smith had had a 
comment often quoted on what happens when business 
people get together and it read as follows: People of 
the same trade seldom meet together, even for 
merriment and diversion, but the conversation ends in 

a conspiracy against the public or some contrivance to 
raise prices, which is kind of an old-fashioned way of 
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saying what I said, that we're concerned that business 
people have an incentive to conspire among themselves 
to raise prices or generally disserve the public when 
they get a chance, easier not to compete and 
profitable not to compete. 

BY MR. FERGUSON: 

Q What is the economic term for that situation 

when firms agree not to compete? 

A When firms don't compete we call that 

collusion, collusive behavior, agreeing not to 
compete. 

Q If there is a group of firms colluding, 

is a there a term you used for that group of firms? 

A A cartel, usually refer to that as a cartel. 

Q As I recall, OPEC was referred to as a 

cartel. I don't even know what that stands for, oil 
producing and exporting countries? 

A Organization of petroleum exporting 

countries, I believe. 

Q Is that a cartel? 

A Yes, a little bit of a different cartel 

because the companies, if you will, that were involved 
were countries, as opposed to firms, but, yes, that's a 

good example of a cartel, an agreement among competing 
producers, in this case various countries, to restrict 
the amount of oil that they would sell and as a result 
keep the price high. 

Q Each country must have thought it was in its 

best interest to join together with the other 
countries to restrict the amount of oil production? 

A That's right, the cartel only worked if they 

all got together and reduced the amount of oil that 
was available. By keeping it scarce they could get 
other countries, the countries that imported the oil 
like the United States and others, they could get us 
to pay a higher price, they had to restrict sales, 
restrict the amount they pumped, and by doing that and 
limiting output they were able to keep the price high 
and they were successful at doing that from 1973 to 
about 1981, prices of oil and gasoline were higher 
then. 

Q What happened, the cartel still exists, 

doesn't it? 

A OPEC still exists by the cartel did 

eventually fall apart. The difficulty with cartels, 
particularly price-fixing cartels, but cartels 
generally, the difficulty they have is that once you 
raised the price of the product by restricting output, 

there is an incentive to cheat on the agreement. I 
talked about this earlier but let's take oil for the 
example now. 

So suppose it costs $5 a barrel to pump oil 
out of the ground in various places and the cartel 
getting together and agrees they will restrict output, 
the OPEC countries agree they will restrict output and 
sell oil for first $13 a barrel then $15 a barrel, 
eventually $30 a barrel. Here you are, you're a 
country, you have your share of oil, it sells — they 
have had meetings because it's an international 
agreement among countries, they could actually meet 
openly in Geneva, places like that, and they have 
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hammered out an agreement who was going to sell how 
much, they have to keep the total down to keep the 
price up. 

Go back to your country — you are Kuwait, say, 
you go back to your country and say we're pumping this 
stuff out for $5 a barrel, selling it at $30 a barrel, 
we have our limit how much we're allowed to sell. If 
we could sell a little bit more, cheat on our part of 
the agreement, it won't drive the price down that much 
and we're making an awful lot on every barrel, if we 
could sell more and cheat on the agreement, we could 
make a killing. 

So they did, lots of countries did, continued 
to cheat on the agreement and the price was — and 
OPEC could get back together and say wait minute the 
price is falling, somebody is cheating, somebody is 
pumping more oil than they are supposed to, and have 
another meeting and have another agreement and yell at 
each other about how important it was to stick 
together, keep up a unified front not to cheat and 
they go back and cheat more. 

Typically what would happen is Saudi Arabia, 
the biggest producer, they had a tendency to cut back, 
when other people cheated Saudi Arabia cut back and 
kept the prices up. In the '80s Saudis got tired of 
that, they said we're tired of cutting back production 
and not selling as much, you guys all sell a lot, we 
have to keep the price up, you guys making the money, 
they said we're not doing that anymore and the cartel 
fell apart. 

Q Next you will tell us Iraq invaded Kuwait 

because of something had to do with OPEC? 

A That's entirely possible. One 

interpretation, I do teach this in class, one with the 
entirely plausible interpretation is Iraq invaded 
Kuwait because Kuwait was a country that was pumping a 
lot of oil, they were small, wanted to pump and 

wanted a lot of money. 

Q Kuwait was cheating? 

A Kuwait was an advocate, Kuwait wanted to 

produce a lot of oil and that continued to keep the 
prices down and Iraq was upset about that, they wanted 
to keep the prices up and you can think of that, if you 
want, as an unfriendly takeover, as a hostile takeover 
literally of a company that is a maverick in the 
cartel. 

Q Kind of a classic of disciplining in the 

cartel? 

A That's right. One way to discipline an 

cheater in a cartel in the business world is to 
acquire it, is to buy them up, that will take care of 
them. Now they won't be on their own, now they are 
part of us. They didn't buy Kuwait, they invaded 
Kuwait. 

One perfectly reasonable interpretation of 
that war is that it was driven by Iraq's desire. A, to 
own the oil; and, B, prevent Kuwait from selling so much 
and keeping the price down. 

Q Do all cartels fall apart ultimately? 

A It's a matter of time. There is a tension 

between the desire to stick together and make money 
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and the incentive to cheat, and think about it, the 

extent to which the members can police each other and 
can discipline each other, you have to be able to 
detect who is cheating, have to have a weapon or 
threat to use against them so if somebody starts 
cheating, you stop them. Some cartels last longer 
than others. 

Q Go back. Another example you used, I gather 

it was in Kuwait's best interest to sell more oil than 
was allowed until the cartel — 

A Yes. By the way, the others did it, too, 

Kuwait wasn't the only company that cheated on the 
cartel, lots of them cheated on the cartel but it was 
in Kuwait's interest, their own self-interest to be 
cheating on the cartel. Not good for the cartel, but 
good for Kuwait. 

Q Is that typical of cartels that the private 

self-interested different members is different than 
the cartel's interest? 

A Yes, the incentive to cheat, to make money by 

having everybody else keep the price up or not sell 
the goods the customers want while you sell at a 
lower price, not all the way down to the competitor's 
price, just something lower or selling a better 
product than you let everyone else hold a mold over 
you not to compete while you do what the customer 

wants, you can do well in the system. 

Q Is the automobile industry an oligopoly? 

A Yes, I think it's fair to say the automobile 

industry is an oligopoly more or less. 

Q Offer a lot of difference brands of 

automobiles, is that not sellers — 

A I'm thinking about production, not thinking 

about retailers. But the producers of cars, there are 
a lot of brands, relatively few producers of cars but 
there are Ford, General Motors, Chrysler, now part of 
Mercedes Benz and so forth. 

Q Based on what you've seen of the automobile 

industry, is it acting competitively or collusively? 

A I imagine the automobile industry is more 

competitive. I've seen no evidence that the 
automobile industry that they — I think the main 
producers recognize that the big producers will 
respond but they compete on price, they try to produce 
the cars they think people are going to want to buy. 

Q Keep coming back to price. 

Do they compete on other issues, the 
automobile industry? 

A Sure, compete on service, products, they 

compete in the advertising generally speaking, compete 
in a variety of areas. They now sell cars with air 

bags, didn't used to have cars with air bags now we do 
because customers seem to value the bags, make the 
cars safer, not likely to die in the accident. 

Q Automobile industry competes on the basis of 

safety? 

A Yes, I think that's fair to say. Some cars 

are safer than others, Volvo, for example. Volvo 
stresses that's our thing, we produce the safest cars, 
safer than the regulations require but if you watch 
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advertisements they will tell you that — you see the 
big boulders tumbling down off the mountain and mom 
driving the kids home in the rain and trying to 
indicate they are a safe car, you will be safe and 
sound in your Jeep Wagoneer or whatever it is. 

Q So the cigarette industry said is an 

oligopoly like the automobile industry? 

A Yes. 

Q Are there factors that you have observed in 

the cigarette industry that make it more or less 
likely that collusion would occur in that industry? 

A Sure. 

Q What factors are those? 

A First of all, first one you look at is the 

concentration in the market. There are relatively few 
firms and the sales are concentrated in the hands of 

these relatively few firms, that is the hallmark, the 
starting point. 

Q Is the American cigarette industry 

concentrated? 

A Yes. 

Q How many sellers are in the American 

cigarette market? 

A There are a variety but the sales are really 

concentrated in the hands of five. 

There are some fringe, small firms but 
basically in the hands of five. 

Q What is it about concentrations that makes 

collusion more or less likely? 

A It limits the number of people that have to 

get together in an agreement. So it's harder to 
coordinate an agreement among, say, 20 firms or 30 firms 
although it has been done but it's harder to do. It's 
easier to detect cheating when there are relatively 
few firms. If there are a large number of firms and 
they all have relatively small shares, if any one firm 
sells a little extra, a little more than it's agreed 
quantity, that doesn't have a very big effect on the 
total and it's kind of hard to detect who is doing 
that but when you have relatively few firms, if 
anybody starts cheating it's becoming obvious who is 

doing what and easier to police. You know who is 
misbehaving, who needs to be brought back in line, 
that's why it makes it easier to pull together an 
agreement, a collusive agreement and makes it easier 
to monitor and police that agreement. 

Q Are there other aspects of the cigarette 

market in the United States that makes collusion more 
or less likely? 

A There are barriers to entry like we said at 

the very beginning, it was easy for first to enter the 
industry then it's going to be difficult for the firms 
that are already in the industry to raise price, to 
bring in — raise prices or otherwise not serve 
customers, all those bring in new competitors, it's 
awfully hard to limit that game. OPEC suffered from 
that, too, when OPEC raised the price the Danes, 

British Americans, Venezuelans started pumping more 
oil. 

Q Talk about the barriers to entry. You may 

not know but they include nicotine leaves, little tiny 


http://legacy.library.ucsf.Sdiii/t(DbfiiJTQ^a06WpcMr.industrydocuments.ucsf.edu/docs/qrjl0001 



21 

22 

23 

24 

25 

02935 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

02936 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

02937 

1 

2 

3 

4 

5 


leaves then great big leaves, which I assume is 
tobacco. If I took those things and dried them, 
ground them up, why couldn't I enter the cigarette 
market, what are the barriers to entry here? 

A For one thing you would have to get customers 

to come buy your cigarettes, you would have to 
advertise to a very large extent, in other words, to 
get people to switch, to be aware of your product and 
to switch to your product. Cigarette smokers are very 
brand loyal, this is a very, very advertising 
intensive industry, the cigarette industry. So to 
break in, new entrants would have to get people to 
switch. 

Why would somebody who has been smoking some 
other brand choose to switch to your brand unless you 
could convince them that yours is better, you really 
have to do — you would really have to do an awful lot 
of advertising to do that. 

Q Did you see any information in your stuff as 

to how much the American cigarette industry spends on 
advertising every year? 

A Of the quoted figure the industry as a whole 

spends somewhere around as a whole four to five 
billion dollars a year each year promoting their 
products. It's a very, very advertising intensive 
industry. 

According on the late Walter Adams this is a 
— described as the classic case in business school 
using advertising to establish brand loyalty. It's 
generally speaking pretty homogeneous product, pretty 

much the same thing yet you need to convince people 
that they really should be sticking to their brand. 

Q In your opinion, that advertising is brand 

name, if you will, makes it difficult for some new 
company to enter the market? 

A Yes, I think that's true. 

Q Are there other factors about the cigarette 

industry that make collusion more or less likely to 
occur? 

A Another one is the ability to communicate 

with each other. Often cartels, when there is some 
sort of central organization or arrangement where the 
members can actually meet and talk, and so having that 
sort of formal set up if you go talk to each other 
helps the firms communicate. 

Q Is that it for the factors in this industry 

that makes collusion more or less likely, 
concentration, barriers to entry and the ability to 
communicate? 

A I think those are among the primary ones, 

yes. I'll step aside for the moment. 

Q When you say communication, it's 

communication with whom, among the members of the 
industry? 

A Yes. The idea is for firms to reach, for 

firms to agree among themselves not to compete. They 
have to be able to talk to each other and when firms 
cheat on the agreement, they have to have ways to 
figure out how they are going to discipline people, 
how they are going to police their little 


http://legacy.library.ucsf.Sdiii/t(DbfiiJTQ^a06WpcMr.industrydocuments.ucsf.edu/docs/qrjl0001 



7 


organization. 

Q Now, you described concentration in this 

8 industry. 

9 Has the cigarette industry always been 

10 concentrated in the United States, a few sellers? 

11 A Industry has been concentrated in the United 

12 States for at least a hundred years. The cigarette 

13 industry has a long history of being concentrated in 

14 this country. 

15 Q How did it become a concentrated industry, 

16 did it start out with a single seller or multiple 

17 sellers? 

18 A You have to go back to the late 1800s and in 

19 the late 1800s cigarettes were only one part of the — 

20 relatively new part of the tobacco market, people 

21 chewed more tobacco in those days, there was more 

22 snuff and pipe tobacco and things like that, 

23 cigarettes were part of that. Back around the turn of 

24 the century Buck Duke, who was then the head of the 

25 American Tobacco Company, organized what legally 
02938 

1 technically is called a trust, that is he got the 

2 various cigarette companies to put their 

3 decision-making power in the hands — in his hands. 

4 They then would use that, that power to buy 

5 up other cigarette companies then eventually started 

6 buying up other tobacco companies and really to 

7 concentrate the sale of tobacco very much in the hands 

8 of the tobacco companies call them the tobacco trust. 

9 Some of the things they did were private 

10 swash-buckling by current standards. 

11 MR. WEBB: Objection, motion in limine which 

12 certain judgments were allowed into evidence, I don't 

13 believe the details are, I object. 

14 THE COURT: Ask another question. I'm not 

15 taking you off the subject. 

16 BY MR. FERGUSON: 

17 Q Was the tobacco trust that you described 

18 competitive? 

19 A No. They drove people out of business, drove 

20 competing tobacco firms out of business, drove them 

21 down to the point where they could acquire them 

22 cheaply and basically brought much — the vast 

23 majority of tobacco sales in America at the turn of 

24 the century into the hands of one company which was 

25 close to being a true monopoly. 

02939 

1 Q What happened with the tobacco trust? 

2 A The tobacco trust was broken up, they were 

3 sued by the Department of Justice, this was one of the 

4 first big sort of second big case under the Sherman 

5 Act, the government sued them for monopolizing the 

6 market for tobacco, went all the way to the Supreme 

7 Court, the Supreme Court I think ruled in 1911 and the 

8 tobacco trust was broken up into I think 14 separate 

9 companies, four of which in the cigarette industry 

10 continue to produce cigarettes, cigarette industry 

11 pretty much up until today. 

12 Q Which four are those? 

13 A American Tobacco, the original American 

14 Tobacco was Duke's company, was the main company, they 

15 were broken up, they merged but was a much smaller 

16 company. 
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17 Then Reynolds tobacco was a piece of the 

18 tobacco trust that was separated out. 

19 Liggett and Myers and Lorillard, those four 

20 were all parts of that original trust, that original 

21 monopoly that was broken up. 

22 Q After the break up of the monopoly and those 

23 companies going out of business or being separated, 

24 did the cigarette industry become competitive in the 

25 United States? 

02940 

1 A No, not really. There was a brief period 

2 between 1911 and roughly 1920 when the industry, the 

3 new firms floundered about a bit trying to figure out 

4 what to do and then eventually settled on a pattern of 

5 price leadership. 

6 May I have more water? 

7 THE COURT: Let's take the morning recess. 

8 (At this time a short break was taken.) 

9 THE COURT: Please sit down. 

10 BY MR. FERGUSON: 

11 Q Dr. Solow — I guess you can't hear me. 

12 There we go. 

13 Dr. Solow, when we broke you were talking 

14 about what happened after the tobacco trust was broken 

15 up, and I think you used the term pattern of price 

16 leadership. What were you talking about? 

17 A Well, what emerged in the 1920s was an 

18 arrangement by which — typically Reynolds would 

19 announce price increases and the other firms would all 

20 follow. So prices tended to increase in lock step. 

21 The time for a price increase was signaled by 

22 Reynolds, which was the market leader. And generally 

23 speaking, when Reynolds raised its prices people 

24 followed along. 

25 And as a result there wasn't really price 
02941 

1 competition, there was a pattern of coordinated 

2 pricing, if you will. 

3 Q This is the phenomenon you were talking about 

4 before where you and I are in business and we each 

5 know what the other is going to do and so there is no 

6 reason for us to be competitive, but we don't have to 

7 communicate? 

8 A That is entirely possible, although it could 

9 have been more — potentially more than that. But at 

10 the very least it was pricing was coordinated because 

11 people recognized — the firms recognized that if 

12 everyone followed the lead, they would avoid this 

13 messy competition where you try to undercut each other 

14 and actually steal customers from each other. 

15 Q So the industry, then, in the 1920s, even 

16 though the trust had been broken up you are telling me 

17 was not competitive. 

18 MR. KACZYNSKI: Objection, leading. 

19 THE COURT: Sustained. 

20 BY MR. FERGUSON: 

21 Q Was it competitive in the 1920s? 

22 A Pricing was not competitive during the 1920s 

23 and '30s, and up until roughly 1939, at the very 

24 least. The history of this is instructive. As I 

25 said, Reynolds would tend — Reynolds was the leader, 
02942 

1 Reynolds was one of the large firms. They would raise 
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prices, everyone else would follow. And they got 
themselves in a bit of trouble in the 1930s, during 
the depression, at a time when incomes were low, lots 
of people were out of work, the cost of tobacco was 
low. Reynolds went ahead and led one more price 
increase, and as a result they made the industry just 
a little too profitable. And some new firms entered 
the market. 

As a result — so — as I said, what 
happened, basically the price got to be a little too 
high, they got a little too greedy in the '30s when 
demand was low. And some low cost cigarette companies 
entered the market. The industry, then led by 
American Tobacco, cut prices and basically drove those 
people back out of business, or at least disciplined 
them severely. What they did was they cut prices but 
then they told the retailers, we want you to keep the 
price between our brand and the cheap brands, keep 
that margin small so they can't cut their prices to 
match our price cuts. 

At the same time the industry bought up a lot 
of cheap tobacco that the low cost brands used to 
produce their cigarettes, but which the major brands 
didn't use, basically bought it up to keep it out of 

their hands and to keep the price — to bid up the 
price of cheap tobacco. And once again they called 
the Justice Department down on their heads. And they 
were sued again, this time for price fixing. 

And once again were convicted of price 

fixing. 

So at least through the '30s, I think it is 
fair to say that pricing wasn't competitive and that 
once again the industry was found guilty of violating 
the antitrust laws. 

Q Okay. Now we are where in time, about the 

second world war, roughly? 

A A little bit before that. 

Q Did the industry then become competitive? 

MR. WEBB: Your Honor, I will object on lack 
of foundation. I don't know where the information is 
coming from. 

THE COURT: Sustained, without further 
foundation. 

BY MR. FERGUSON: 

Q As part of your study of this industry, have 

you read treatises and texts regarding the history of 
the industry. 

A Yes. 

Q Have you read antitrust history in 

particular? 

A It is part — this is textbook material. For 

example, Mike Scherer — Scherer and Ross, the 
standard industrial organization textbook, explains 
the story. 

Q This is an economics textbook? 

A Yes. 

Q And you use it in teaching your classes? 

A I haven't used it personally, but I studied 

out of it when I was an undergraduate. It is still 
around. It is still one of the leading textbooks. 

Q Does that text describe the history of 
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competition or the lack thereof in the cigarette 
industry in the United States? 

A Sure. As I say, this is textbook material. 

This is written up in standard textbooks. 

Q By the time of the second world war in the 

United States was the cigarette industry competitive? 

A No. It is not clear to me that the industry 

has ever really become competitive on pricing. I 
haven't — at least in this country. I can't say that 
I have seen anything explicit with regards to that. 

But the evidence seems to suggest that even perhaps to 
this day pricing in the industry is not particularly 
competitive. 

Q Let's go back to these factors favoring 

collusion that we wrote on the board here. 

Could I have Exhibit 5864, please? 

And this is Exhibit 5864, previously admitted 
by order of the Court. 

And this relates. Dr. Solow, to what? 

A This relates to the degree of concentration 

in the market. As I said, relates to the question of 
how much of the market share is controlled by the 
largest of the firms — this particular example, the 
largest firms in the industry. 

Q We see up here 1954, number one is primary 

aluminum, and it says one hundred percent. That means 
the four largest firms in the primary aluminum 
production are it, there is nobody else? 

A It says in 1954 the four largest firms in the 

aluminum industry, primary aluminum industry, that is 
the mining and refining of aluminum ingot, as opposed 
to fabricating products, all of this was in the hands 
of the four largest firms. It is not even clear from 
that whether — I mean, there could have been only 
three firms that would all be in the hands of the four 
largest. At the very least, if you took the four 
biggest firms they would control the entire market, 
that's correct. 

Q Okay. And in 1954 this indicates that 

cigarettes in the United States were how concentrated? 

A Quite concentrated. Very concentrated. 82 

percent of the sales were made by the four largest 
firms. And whoever was left was responsible for 
eighteen percent of the market. 

Q And in 1992 how concentrated was the 

cigarette industry? 

A In 1992 it is even more concentrated. That's 

reason — the four largest firms controlling 93 
percent of the market. And whoever is left 
controlling seven percent of the market, according to 
these — this exhibit. That's the fourth most 
concentrated market in the United States, according to 
that exhibit. 

Q Again, was it your testimony that a high 

degree of concentration makes collusion more or less 
likely? 

A More likely. More likely. It means that 

there are relatively few folks here who control the 
market. And so there are relatively few folks you 
need to get into an agreement, and relatively few 
folks you have to keep an eye on. 
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Q I notice in 1954 the list of the ten most 

concentrated industries, with the exception of 

cigarettes, I don't think any of those appear in the 
1992 list. Do you know what happened to the others 
from 1954, why they are no longer among the ten most 
concentrated industries? 

A I couldn't tell you for certain. Cereal 

breakfast foods has continued to be a fairly 
concentrated industry. And I believe chewing gum has 
as well. Industrial gases, that is probably too broad 
a classification. It is not clear that industrial 
gases is a very good definition of a market in the 
first place. 

Metal cans I think has continued to be fairly 
concentrated. I couldn't tell you for certain about 
it. 

Q Is the cigarette industry in the United 

States a profitable industry? 

A Yes. My understanding is it is quite 

profitable, and it has continued to be profitable, 
despite the fact that demand for cigarettes, since the 
'80s, anyhow, has been declining, that the 
profitability of the industry has been rising. 

Q As an economist, do you normally expect a 

profitable industry to draw new entrants or not? 

A Yes, we expect firms to be looking around for 

markets to enter into and to find a place where they 

can invest their money, their resources, and try to 
earn the best return on it. So when you find an 
industry that is profitable, that's a good place to 
invest. That's — that is a good business to get 
into. That's the general notion. 

Q Have there been any new entrants in the 

American cigarette industry since 1963? 

A No. Over the last fifty years there has been 

no significant entries in the U.S. cigarette industry. 

Q Is that of any consequence to you as an 

economist? 

A Yes, it suggests the barriers to entry that I 

spoke about are effective. This is an industry, I 
think everyone recognizes, is a very profitable 
industry, and yet nobody new has come into it in fifty 
some years. As I said, I think the barriers to entry 
— one issue is the advertising which I talked about. 

I think this episode that happened in the 1930s with 
the low price brands when Reynolds led the industry to 
a price that was a bit too high and really induced 
some entry, that is informative as well. And 
basically what happened — 

Q Let me pose a question to you here. 

Now, you said earlier that Reynolds had 
raised prices and that that caused new firms to enter 

the market, correct? 

A That's right. 

Q Okay. Now, how is that instructive with 

regard to what we are talking about? 

A Well, Reynolds raised prices and American and 

Liggett & Myers went along, matched the price 
increase, as they had been doing all along. That made 
the industry sufficiently profitable that these low 
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cost brands thought there was room to get in. They 
thought they could undercut the price of the major 
brands and enter the market and make some profit. And 
they did. And their share of the market began to grow 
and the industry responded by driving them out of 
business. 

So there is an episode here of somebody 
trying to enter the market and getting beaten on. The 
word we tend to use is predated. 

Q Isn't that competition? 

A It would be if it happened — if it happened 

independently. The Court felt that in fact this was 
done in a coordinated fashion, not by the independent 
action of the firms. The Court, in the second tobacco 
antitrust case, felt that in fact what happened, what 
had happened was the industry had gotten together and 
driven these people out of business and they were 

convicted of price fixing. 

Q I am going to ask you to focus on the time 

period from 1953 to the present. And am I correct 
that the larger portion of your study of the industry 
has been for that period of time? 

A Yes. 

Q And in 1953 did events occur which in your 

opinion had an impact on competition in the cigarette 
market? 

A Yes. I think they may — the precipitating 

event may have been a little bit earlier, but '53 is 
certainly an important year. 

Q And did you form an opinion as to whether 

these cigarette companies in the United States engaged 
in activities which were consistent with competition 
or inconsistent with competition? 

A I think ultimately they did things that are 

not consistent with competition. 

Q Maybe I can have you step down here and you 

can write up on the board for me, because my 
handwriting isn't that good. Those — 

A I don't know if mine is any better. 

Q Any activities that you have run across in 

your study of the cigarette industry which are 
inconsistent with competition in the industry. 

A Well, there are basically four pieces of 

behavior that I think led — that are inconsistent 
with competition that had the effect of reducing the 
competition in this industry. And then perhaps also 
directly reducing competition. Let me see if I can 
list them. 

MR. WEBB: We are still having trouble 
hearing the witness. 

THE COURT: Can you try to speak up? I am 
getting an indication it is up all the way. If he can 
just speak up. 

THE WITNESS: I'll try. 

First of all, there was an arrangement not to 
advertise on the basis of health and safety, if you 
want. But let's just leave it at health. That 
started in 1953, largely. Subsequent to that, there 
were a couple of other arrangements. 

Let me do it this way. There was an 
arrangement to — I will say to mislead the public and 
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20 perhaps also the government. But generally speaking, 

21 to mislead the public generally about smoking and 

22 health. 

23 Third — 

24 BY MR. FERGUSON: 

25 Q We have more paper. 

02952 

1 A An arrangement to refrain, restrict from, I 

2 will say, in-house testing of live animals with 

3 regards to the effect of smoking on health. I won't 

4 write that out, in the interest of saving space. 

5 Let's see if I can get this on one more line. I think 

6 I can get this on one more line. 

7 There was an arrangement to share amongst the 

8 firms — arrangement to share amongst the firms 

9 breakthroughs on safer products. So those are the 

10 four legs of the chair, if you will, which in my 

11 opinion had the effect of reducing the degree of 

12 competition on safer products. 

13 Then, in addition, there is at least some 

14 evidence to suggest that there is more direct attempts 

15 to reduce competition, not through arrangements like 

16 these but more directly one firm or more saying to 

17 another firm, we are not going to produce a safer 

18 product. 

19 Q Okay. Why don't you resume the witness stand 

20 here and we will talk about these. 

21 Is there some sort of contract or written 

22 agreement that you have looked at that tells you these 

23 things? 

24 A No. No. There is no contract or written 

25 formal agreement, that I have seen anyhow, that says 
02953 

1 we, the undersigned parties, agree to do the following 

2 things. 

3 Q So when you put these up, where do you get 

4 that there is an arrangement not to advertise on the 

5 basis of health? Is this from reviewing the 

6 documents? 

7 A Two things. You infer it from — first of 

8 all, there is discussion. And while it may not be 

9 written out formally, there is certainly documents 

10 along that line where people said we are not doing 

11 this. Remember, we are not going to do this. 

12 Secondly, you can see it in the behavior, you 

13 can see it in the things that the firms did. For 

14 example, how they chose to advertise after this 

15 arrangement was entered into as opposed to before. 

16 And you can see it in the instances when the 

17 arrangements broke down and people cheated and did 

18 what they weren't supposed to do, and how the cartel 

19 policed that, how they brought people back into line. 

20 Q Did all these arrangements — were these all 

21 reached at the same time? I think you said the first 

22 one was when, 19- — 

23 A The first two really I think started in 1953. 

24 And I think that they more or less — they started 

25 about the same time. The next two — excuse me, it is 
02954 

1 a little bit less clear when they started. I have a 

2 pretty good sense that they were certainly in place by 

3 the 1960s, but it is not easy to date exactly when it 

4 started. 
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5 Q This tear sheet that I have just added dates 

6 to, 1953 under 1 and 2, and that you prepared, is this 

7 useful for you in helping explain your testimony for 

8 the jury? 

9 A I could do it with or without it. If you 

10 care to leave it, we can leave it. 

11 Q Well, if it is useful, you tell me that and 

12 we will offer it. 

13 A If I need it — 

14 Q That is a tentative it is useful. We will 

15 offer — 

16 A Sure, it is useful. 

17 MR. WEBB: I have no objection. 

18 THE COURT: Admitted. 

19 BY MR. FERGUSON: 

20 Q What would seek an industry to turn itself 

21 into a cartel? I am not talking about this industry, 

22 but just in general, what would cause them to do that? 

23 A One thing that tends to cause industries to 

24 come together is some sort of threat, some sort of 

25 external event that upsets arrangements and causes 
02955 

1 profits to go down. There is always an incentive in 

2 an oligopoly, an industry that is controlled by 

3 relatively few firms. There is always an incentive to 

4 do this, but there are costs and benefits, threats 

5 that cause profits to go down that create a crisis 

6 tends to get people worried and get people thinking 

7 that maybe the benefits of getting together outweigh 

8 the costs and it is time to get together. 

9 Q Did you discover in your study of the 

10 cigarette industry whether the industry was 

11 threatened, as you described it, in the 1950s? 

12 A Yes. It is quite clear that the period of 

13 1952, 1953, that that period was a period of crisis 

14 for the industry. 

15 Q What was the nature of the crisis? 

16 A Well, there had long been, as I understand 

17 it, some concern about the link between smoking and 

18 health. Smokers knew that smoking caused smoker's 

19 cough and throat irritation and things like that. 

20 People have long understood that. There had been some 

21 concern about the link between smoking and lung 

22 cancer. 

23 In 1950 the first big epidemiological 

24 studies, which I guess you have talked about at some 

25 length, the first big studies came out that said 
02956 

1 smoking is — smoking rates and lung cancer rates are 

2 mirroring each other and there may be some link here. 

3 The doctors began to think that smoking caused cancer. 

4 And also in 1952 you had the first, as I understand 

5 it, the first test that showed a physical link, not 

6 just a statistical link, but a physical link between 

7 tobacco products and cancer. And those were the tests 

8 that Dr. Wynder did that revealed that if you 

9 distilled the smoke of a cigarette down into a gooey 

10 substance and painted it on the skin of mice or rats, 

11 it caused tumors and cancer. 

12 So you had the statistical evidence beginning 

13 to build up, you had — and then you had the physical 

14 tests revealing something going on. And the public 

15 press at the time started to say, you know, there is 
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really something going on here, maybe smoking really 
does cause cancer. Reader's Digest ran articles. So 
there was some concern there. And as a result of 
that, and also of the nature of advertising in the 
industry, cigarette sales actually started to go down. 
They had not gone down for a long time. And in 1952 
they dropped, and then in 1953 the sales actually 
dropped some more. 

As a result, the price of cigarette 
companies' stocks started to fall. And this was 

viewed as a big threat to the industry. The industry 
was going down hill for a couple of years here. 

Q You wrote up here in 1953 arrangement not to 

advertise on the basis of health. Does this mean that 
prior to 1953 the cigarette industry, the companies in 
it were competing on the basis of health? 

A They were certainly advertising on the basis 

of health prior to 1953. In fact, as this was 
happening and the market was going down hill because 
of these announcements that were being made in the 
press and in the scientific world about the danger of 
smoking, at the same time the industry was advertising 
— firms were advertising that their products were not 
as unhealthy as other firms' products. 

They weren't advertising about cancer, they 
were advertising about irritation, and smoker's cough 
and things like that. But the firms were advertising 
that their products didn't cause smoker's throat — 
didn't cause irritation, that more doctors smoked 
their products and so forth. And I think maybe you 
have seen some advertisements along those lines. I 
think you certainly will. 

But firms were advertising the safety of 
their own products. And I think it was recognized in 
the industry, and it was recognized in the press, that 

that was part of what was going on here, that the 
companies were not helping their own cause here by 
advertising that our products are safer than other 
people's products. 

Q Now, you promised the jury they would see 

some ads, so I guess I better show them some. 

Exhibit 4644, please. This is a Lucky Strike 
advertisement. This has a health claim in it. Dr. 
Solow? 

A I suppose it all depends on what you mean by 

a health claim. And that is something there have been 
some debates about. But certainly it says toasting 
removes dangerous irritants that cause throat 
irritation and coughing. It seems to me entirely 
reasonable to believe that this ad says Lucky Strike 
won't cause throat irritation and it won't cause 
coughing. 

Q And this is an example of the advertising you 

are describing before this arrangement that you wrote 
about? 

A Yes, this is typical of the time. 

Q Let's look at another one. 

4645, please. I guess this one is a rather 
famous one. This is an Old Gold advertisement. And 
this has a health claim in it. Dr. Solow? 
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A This is the famous, not a cough in a carload 

commercial. The claim being — again, if you smoke 
Old Golds you won't have smoker's cough. 

Q Exhibit 4530, please. 

And this is a Camel advertisement, apparently 
somebody has written on it 1946. Does this include a 
health claim. Dr. Solow? 

A Well, yeah. The same sort of general notion. 

I think it is sort of interesting. It is a woman 
doctor in 1946, the lady with the lamp, it says more 
doctors smoke Camel than any other cigarettes. I 
can't read the fine print on it. At the very least 
the suggestion is that doctors smoke Camels, and 
doctors are concerned with health. If doctors think 
it is a safe cigarette to smoke, then you should, too. 

Q Okay. 4674, please. This is the 

Chesterfield advertisement. And where is the health 
representation in this advertisement. Dr. Solow? 

A Well, I guess, again, it is hard to read all 

the fine print. 

Q If you want to get up and look at the larger 

one. 

A At the very least, the much milder, the best 

cigarette for you to smoke. Something — tests in 
advanced research in Chesterfield's modern 

laboratories are your guarantee that Chesterfields 
will always be much milder, the best cigarette for you 
to smoke. So modern research laboratories, the milder 
cigarette, et cetera, et cetera, it suggests that this 
one is less harmful. 

Q I want to do a couple of others here. 

4543, please. 

A I should have brought my glasses. I'm sorry. 

Q This is a Viceroy advertisement. And where 

are the health representations here? 

A These are — it seems to me to be pretty 

obvious. Leading New York doctor — 

Q I have to ask the obvious question. 

A Leading New York doctor tells his patient 

what to smoke. Filtered cigarette smoke is better for 
your health. It doesn't get much stronger than that. 
New King size Viceroy gives you double barreled health 
protection, the amazing new health guard filter, so 
on and so forth. 

Q The ad at the top says November 15, 1952. So 

this is the type of advertising you were describing 
the industry was engaged in? 

A Yes. This is really sort of at the peak of 

the health scare advertising that was going on at the 
time. 

Q Okay. 

4362, please. Dale. This is another 
Chesterfield advertisement, it says Peggy Lee. Again, 
the statement that this is milder. Do you understand 
that to be a health claim? 

A I think so. The stronger — the stronger 

health claim, down in the fine print, and can I read 
this one on my screen, for a full year now a medical 
specialist has given a group of Chesterfield smokers 
thorough examinations every two months. He reports — 
and then it is in italics, no adverse effects to their 
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nose, throat or sinuses from smoking Chesterfields. 
That is sort of the middle of the finer print. So, 
again, that is an example of a health claim. 

Q And this ad has date written of 5/18/53, 

collect? 

A Yes. 

Q Exhibit 13, please. This is another Viceroy 

advertisement. And at risk of asking the obvious 
again, the health representation here is what? 

A Double barreled health protection and the 

health guard filter. It seems pretty clear. 

Q Now, you indicated that some sort of 

arrangement occurs not to do that. But before we talk 
about the arrangement, let's put up exhibit — I know 

this is 201, I just don't see the number here. 
Washington DEM201, which I think was used with some of 
the earlier witnesses. It is a consumption chart. 

You indicated — maybe you can come down here 
and show the jury. You indicated at some point here 
the industry was threatened. Can you show where that 
occurs? 

A Sure. This is the period that we are talking 

about right here. Here is the 1950s. I take it that 
that line is 1950 and that line is 1960. This would 
be — this is '55 right here in the middle. So here 
you see, this is 1952 and 1953. And you can see the 
decline, generally speaking, with the exception of the 
depression when incomes went down and people were out 
of work and unemployed and couldn't afford as much 
cigarettes. Generally speaking, the pattern of 
smoking has been up and up and up until you have this 
little episode here, 1952 and '53, where sales dropped 
pretty dramatically. 

In fact, by some estimates that's the biggest 
drop that the industry ever faced, in percent terms 
anyhow. So this is the period health scare, if you 
will. Wrong choice of color there, blue on blue. 

Q One of the cigarettes for which we are 

looking at advertisements there was Viceroy with a 

filter. 

A Right. 

Q Now, what part did the filters play, if any, 

in this crisis or scare that you have described in the 
' 50s? 

A Well, filters were beginning to be introduced 

at this point in time. Viceroy had been introduced I 
think a little bit prior to 1950. And there were a 
few others that were beginning to be introduced around 
this time. So filters were beginning to be the new 
thing in cigarettes. And you saw from the advertising 
that Brown & Williamson, I believe it was, who had 
Viceroy brand, made a claim that filters were 
healthier, that you should smoke a filtered cigarette 
because it was better for you. So that was — that's 
part of the advertising here. 

Q Based on your research, do you know whether 

consumers were responding to that claim by Viceroy? 

A Yes. I think if you look at the share of 

filter cigarettes at this time it was already 
beginning to rise by the time you get to say 1953 and 
1954. So filters were on the rise. 
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23 Q Which were the biggest cigarette companies in 

24 the United States in 1953? 

25 A I guess I would say American Tobacco, I 

02964 

1 believe was the largest one at the time. 

2 Q What were its brands? 

3 A I'm not sure I could tell you. I have a hard 

4 time — 

5 Q Was Lucky Strike an American brand? 

6 A Lucky Strike would have been one. I have a 

7 hard time keeping the various brands of the companies 

8 straight. Viceroy was a Brown & Williamson product. 

9 Q Was Brown & Williamson either number 1 or 

10 number 2 in the cigarette industry in 1953? 

11 A No, actually Brown & Williamson was one of 

12 the smaller firms in the industry at that time. 

13 Q Were circumstances in the cigarette industry 

14 in the United States in the 1952/53 period conducive 

15 to collusion? 

16 A Yes. Yes, I think so. It was a concentrated 

17 industry, still a highly concentrated industry. An 

18 industry that had had a history of collusive behavior, 

19 and it was an industry that was threatened. The 

20 market was going downhill, the price of the stock of 

21 the various companies was going down. I think the 

22 conditions were ripe for collusive behavior. 

23 Q Were the conditions also ripe for a single 

24 firm to take advantage of the situation and increase 

25 its market share? 

02965 

1 A Yes. It is always — there is always an 

2 incentive for individual firms to cheat on collusive 

3 agreements or to be unwilling to take part in 

4 collusive agreements, particularly if they think other 

5 firms are going to, and hold the umbrella over their 

6 head and refrain from competing. That opens the door 

7 for the maverick, the rogue, if you will, who wants to 

8 go it on their own. That is a difficulty for the rest 

9 of the group who wants to have everybody on board, 

10 otherwise the cartel tends to fall apart. 

11 Q I notice on the chart here, Washington 

12 demonstrative 201, that — I guess it is 1954 the 

13 consumption curve starts to rise again? 

14 A Yes, it does, obviously. 

15 Q So something happens to respond to this 

16 threat? 

17 A Yes. Yes, it did. 

18 Q Well, what happened? 

19 A Well, in December of 1953 the presidents of 

20 the large cigarette companies, actually I think of all 

21 the cigarette companies, but particularly the large 

22 cigarette companies got together and had a meeting to 

23 deal with this crisis. And out of that meeting came 

24 the first two of these arrangements that I spoke 

25 about, which had the effects of suppressing 
02966 

1 competition. 

2 Q Let's look at Exhibit 17, which I think is a 

3 document related to this meeting. Have you seen this 

4 document before? 

5 A Yes. Yes, I have. 

6 Q And does this document describe the meeting 

7 that you were just testifying about? 
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A Yes. 

Q It indicates here — why don't I let you read 

through it. I think in the middle of the page it 
talks about who attended this meeting. 

Do you see that? 

A Yes. 

Q And who was attending the meeting? 

A As I said, at the very top it says 

information was given to us by the presidents of the 
leading tobacco companies at the Hotel Plaza, which 
was where the meeting was held, and that the group was 
called together by Mr. Paul Hahn, and I believe that 
is a misprint of his name, but I could be wrong. I 
think the second A shouldn't be there. 

The president of American Tobacco, this is 
the president of the largest tobacco company at the 
time, and the chief officers of all the leading 
tobacco companies, Reynolds, Philip Morris, Benson & 

Hedges, U.S. Tobacco Company, Brown & Williamson have 
agreed to go along with a public relations program on 
the health issue. 

So here are the chief executive officers of 
all of the leading companies getting together and 
agreeing to go along with a response to this crisis. 

Q And there is a reference to one company here 

that is not participating, right? 

A Yes. 

Q And that is who? 

A That is Liggett & Myers. Liggett & Myers has 

always been a bit of a maverick in this business, and 
certainly chose not to take part in this. 

Q You have used that term a couple of times, 

maverick. What do you mean by that? 

A By maverick I mean the company that tends to 

be willing to go against the cartel. You have to be 
careful. Talk about cheating on a cartel — I want to 
emphasize that cheating on a cartel is bad for the 
cartel, but it is good for consumers. The firm that 
cheats on the cartel is the firm that undercuts the 
price that the cartel is charging, that offers the 
products or the services that the customers want to 
buy. It is the one that doesn't go along and chooses 
to compete, and while we think of that as cheating, we 

tend to think of cheating as a bad thing, cheating on 
a cartel agreement may be bad for the cartel but it is 
good for consumers. 

So when I say maverick, I mean that Liggett 
has had a tendency to not take part in the cartel, and 
has had a tendency to go its own way and compete, or 
attempt to compete. 

Q Under participants there it indicates that 

there is no trade association in the cigarette 
industry. 

Do you see that? 

A Yes. 

Q Of what significance is the fact that there 

is no trade association in the industry? 

A Well, a trade association is an organization 

that consists — whose members are companies in an 
industry. In the cigarette industry at the time there 
was no trade association. And that was a result. And 
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so there was no organization of tobacco manufacturers. 
Trade associations are very common. 

Lots of industries have trade associations, 
the scissors and shears manufacturers have a trade 
association. The independent wholesale drug sellers 
— druggists, people who sell things to drug stores 
have a trade association. There are lots of trade 

associations. The cigarette industry didn't have one. 
As you can see, the reason they didn't have one is 
they were prevented from having one by — as a result 
of the case in 1911 when the tobacco trust monopoly 
was dissolved, was broken up. And also was a result 
of the conviction for price fixing in 1939 that I 
talked about. They were told — part of the penalty 
for losing those monopolizing and price fixing cases 
is the Court said you can't have a trade association. 

Q I thought you read from Adam Smith and we 

shouldn't trust these people if they get together. 
Isn't that what he said. If you have a trade 
association they are getting together, aren't they? 

A Yes, I think as a general matter one needs to 

be very cautious about what goes on under the guise of 
a trade association. Trade associations have been 
used in the past as a vehicle — on the list that you 
drew we talked about communication. A trade 
association is a vehicle by which firms can 
communicate with each other. 

Trade associations themselves can be quite 
harmless, but you have to be careful, because you are 
getting people in an industry together, particularly 
if it is a concentrated industry where there are 
relatively few people to get together. You are giving 

them an opportunity to get together and talk with each 
other. And you want to be very cautious that they 
only talk about things that are — you don't want them 
to be talking about things they shouldn't be doing, I 
guess. 

Q You reference the chart I was drawing out. 

So under communication I have just written trade 
association, would that be correct? 

A Yes. That is one method by which a colluding 

group, a group of firms that are colluding amongst 
themselves, have a conspiracy — one method to — one 
opportunity to communicate with each other is in a 
trade association. 

Q Down at the bottom of this first page here it 

says, because of the antitrust background the 
companies do not favor the incorporation of a formal 
association. Instead they prefer strongly the 
organization of an informal committee, which will be 
specifically charged with the public relations 
function, and readily identified as such. 

Is there any economic significance or 
difference between a formal or an informal 
organization? 

A Well, only in so far as when things are 

formal they tend to get written down and the meetings 

are more public, and so the things that go on within 
the formal organization are things that other people 
get to see. I mean, when things are informal and not 
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4 public, then the door is open wider to doing things 

5 that are anti-competitive, that are — to talking 

6 about working together rather than independently 

7 striving to satisfy customers, for example. 

8 Q Why would a cartel want to insure that 

9 information about its activities wasn't public? 

10 A Well, as a general matter, and I am not a 

11 lawyer, so we can leave it to the lawyers to make 

12 the — 

13 Q I am asking you as an economist. 

14 A Because it is anti-competitive behavior and 

15 it is against the law. 

16 Q What was the purpose of this meeting, as you 

17 understand it? 

18 A My understanding, this meeting was called to 

19 deal with the crisis in the industry, and that the — 

20 you will recall the crisis in the industry was that 

21 sales were going down, the health scare was out there. 

22 Dr. Wynder had reported his results and Reader's 

23 Digest was running stories about the dangers of 

24 smoking. 

25 They were very concerned about that and they 
02972 

1 needed to solve this problem. And what they wanted to 

2 do was to stop this health advertising that wasn't 

3 helping their own cause. 

4 I think they recognized clearly — clearly 

5 they recognized that they were helping the situation 

6 by advertising the way they were, and they needed to 

7 knock that off and stick together and not take 

8 advantage of each other. And by doing that they would 

9 be able to help the industry out. 

10 Q Would you blow up the yellow portion of this 

11 document, please? This is page 2 of Exhibit 17. 

12 And it says here, they feel that they should 

13 sponsor a public relations campaign which is positive 

14 in nature and is entirely pro cigarettes. They are 

15 confident they can supply us with comprehensive and 

16 authoritative scientific material which completely 

17 refutes the health charges. 

18 What are they up to here. Dr. Solow? 

19 MR. WEBB: I object to the form of the 

20 question. He is not an expert — 

21 THE COURT: Sustained. 

22 BY MR. FERGUSON: 

23 Q Based on your review of the industry, do you 

24 have an opinion as to the economic consequences of 

25 what's discussed in the paragraph I just read? 

02973 

1 A This is the second part of my list, that they 

2 wanted to tell the other side of the story, they 

3 wanted to counter the concern that people had about 

4 the safety of cigarettes and to provide scientific 

5 evidence to refute Dr. Wynder's results, and the 

6 epidemiological studies that were out and so forth. 

7 They wanted to counter that information with 

8 information of their own. 

9 Q Next page, please. The same thing always 

10 happens to me in the grocery store. Would you. Dale, 

11 blow up the highlighted portion there? 

12 Dr. Solow, there is a reference here to the 

13 companies' own advertising and competitive practice. 

14 What is the economic significance of the discussion 
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that is occurring here? 

A The significance is that the firms recognized 

that their own competition in the form of the health 
advertising that I mentioned, and you saw some 
examples of, that that form of competition was helping 
to create the problem, that by acting in their own 
self-interest and trying to convince customers to buy 
their products rather than other people's products, by 
saying that our cigarettes don't cause you to cough, 
don't cause smoker's throat, and things like that, 
that by trying to win customers that way they were 

actually hurting sales as a whole. And they wanted to 
stop that. 

They recognized that competition here was not 
good for the industry as a whole. Although it was 
good for the firm that competed, it was not good for 
the industry as a whole, and they wanted to stop it. 

If you read the rest of the paragraph, it is 
pretty clear that they were aware that that might be a 
violation of the antitrust laws. 

It says, they do, however, point out that 
this is the one important public relations activity 
which might very clearly fall within the purview of 
the antitrust act. That is, they knew that getting 
together and agreeing not to compete was probably 
illegal. They had been convicted of getting together 
and not competing in the past. Nonetheless, this is 
what they thought needed to be done. 

Q Okay. And then they continue, accordingly, 

it is doubtful we will be able to make any formal 
recommendation with regard to advertising or selling 
practices and claims. 

From the standpoint of whether the industry 
is behaving competitively or non-competitively, does 
the use of the word formal in this sentence have any 
significance? 

A Yes. It gets back to the point I made a 

little bit earlier, that when you are concerned that 
what you are doing is — or might be illegal, you 
don't want to write it down and set it out formally 
for people to look at. You have to keep this quiet if 
it is a crime. 

Q Could we see the next paragraph on there. 

Dale? 

Now, this is apparently in sort of a question 
and answer format. And the question is, do the 
companies view this problem as being extremely serious 
and worthy of drastic action. 

And there is a reference here. Dr. Solow, to 
this is the first time the companies have met together 
since 1939. Why is that, as you understand it, the 
first time they have met together since 1939? 

A Well, 1939 was the year that they were 

convicted of price fixing. And since that conviction, 
as I understand it, the Court had said that the 
industry — the firms in the industry were not to meet 
together. They had a history of that, and they 
weren't supposed to be doing it. But here they were 
in 1953, because this was a very serious threat from 
their standpoint, meeting together. 

Q All right. Blow up the top of this page. 
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1 please. We are on the next page of the same document. 

2 It states, as another indication of how 

3 serious the problem is, the officials stated that 

4 salesmen in the industry are frantically alarmed, and 

5 that the decline in tobacco stocks on the stock 

6 exchange market has caused grave concern, especially 

7 since tobacco earnings will be much higher next year 

8 because of the termination of excess profits taxes. 

9 Is this a description of the crisis that you 

10 were describing in this industry? 

11 A Yes. This is consistent with what I just 

12 told you a few moments ago, about this being a genuine 

13 crisis in the industry. 

14 Q You said — 

15 A Frantically alarmed. 

16 Q You said a few minutes ago that a firm acting 

17 in its individual self-interest would continue to 

18 compete to increase its sales. If things are this 

19 bad, how could one firm in its own self-interest 

20 continue to compete? 

21 A Well, if one firm had continued to say, 

22 advertise on the basis of the safety and health of its 

23 cigarettes while the market may have continued to 

24 decline, and that would have been bad for the industry 

25 as a whole, the firm that chose to advertise on the 
02977 

1 basis of safety and health, our cigarettes are safer, 

2 you may have heard this stuff, and it may be true, but 

3 it is not true of our product, even though that might 

4 have hurt the industry as a whole it is still 

5 beneficial to the firm that does the advertising. 

6 So the size of the pie, if you will, may be 

7 getting smaller as a result of this advertising, but 

8 the firm that advertises safety and health gets a 

9 bigger piece of the pie. And it can be profitable to 

10 have a bigger piece of a smaller pie. 

11 So it was in their self-interest to advertise 

12 on the basis of safety and health. And in fact that 

13 explains why they were doing it up until 1953. 

14 Q Are you suggesting that the advertisements 

15 that we looked at were legitimate claims of safety or 

16 healthiness of the products? 

17 A Well, that's a different matter, and I'm not 

18 a doctor and I couldn't offer you an opinion — an 

19 expert opinion on that — 

20 MR. SCHIFFERMAN: Objection, lack of 

21 foundation. 

22 THE COURT: Sustained. Ask another question. 

23 BY MR. FERGUSON: 

24 Q Give us the next page on this. Next page, 

25 please. 

02978 

1 Again, this shows the attendees at the 

2 meeting. Paul Hahn, and I think you were right, you 

3 said it was misspelled before. Here it is spelled 

4 correctly. Joseph Cullman, chairman and president of 

5 Benson Hedges, 0. Parker McComas, president of Philip 

6 Morris and company? 

7 A I think it is 0. Parker McComas. 

8 Q J. Whitney Peterson, president of U.S. 

9 Tobacco Company, and dash, dash, dash, P. Lorillard 

10 company. Benson & Hedges isn't around any more that I 
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am aware of. Do you know what happened to it? 

A Benson & Hedges was acquired — was purchased 

by someone. I am going to say it is Philip Morris, 
but I could be wrong about that. 

Q There was this concern — can you take that 

down, please. This concern that was expressed several 
times in the document we just looked at with regard to 
meeting together, in the course of your work in this 
case did you discover whether the companies who were 
meeting sought any guidance from the antitrust 
authorities as to whether they should meet? 

A Yes. Yes, they did. 

Q And what did they do in that regard? 

A They sent — I believe it was a letter, they 

may have had a meeting, but I think they sent a letter 

to the Department of Justice. The Department of 
Justice is one of the two organizations in the country 
— at this time it may have been the only one in this 
country that enforces the antitrust laws. And they 
sent a letter to the Justice Department and said, we 
want to have this meeting, and we want — we want to 
do something about this crisis. We want to find out, 
are we going to get into trouble for this, are we 
breaking the law here, are we doing something wrong? 
Are you going to come down on us? 

Q And did they receive a response? 

A Yes, they did. 

Q And what was the response? 

A The response of the Justice Department was to 

say two things. First of all, they said you are free 
to do whatever you want so long as you don't break the 
law, sort of threw the ball back in their court. We 
are not going to say one way or another. You are free 
to do whatever you want, just make sure whatever you 
do is legal. Don't break the law, we are not giving 
you any free pass on this. 

They also suggested that there was an easier 
way for the industry to solve the problem, if the 
industry was really concerned about the issue of 
smoking and health, they suggested that the industry 

give some money, large sum of money to the health 
authorities to the Sloan-Kettering Institute for 
Research or whatever, and just support the research 
that way and let those people figure out what was 
really going on with smoking and health. 

Q Okay. Let's look at Exhibit 3788. And is 

this the response from the Department of Justice you 
were talking about? I guess you don't have it on your 
screen. 

A It is coming. It comes up slowly. 

Q This is a report of a conversation between 

Carl Thompson and Judge Barns? 

A Yes. 

Q Do you know who Judge Barns is? 

A I believe Judge Barns was the head of the 

antitrust division at the time. 

Q Let's blow that up, please. And this is 

where Judge Barns is giving him personal advice and 
saying they should make donations to a third party, 
such as a clinic or an institution for cancer 
research? 


http://legacy.library.ucsf.Sdiii/t(DbfiiJTQ^a06WpcMr.industrydocuments.ucsf.edu/docs/qrjl0001 



22 

23 

24 

25 

02981 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

02982 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

02983 

1 

2 

3 

4 

5 

6 


A That was his personal opinion. And if you 

really want to do something about the concerns about 
health and smoking, why don't you just give some of 
these people some money and let them figure out 

whether smoking is bad for you or not. That would 
eliminate the question of getting involved in 
antitrust difficulties. 

Judge Barns is saying there is absolutely 
nothing wrong with you people donating money to 
scientists and letting them figure out the question. 
But then — actually, if you could, go back to the 
previous one. I wasn't quite ready — but then, as I 
said, the other piece, I said them in slightly the 
opposite order, but Judge Barns said that the 
companies retain their rights to get together in such 
fashion so long as there was no violation of antitrust 
laws. And that the tobacco companies are free to get 
together as a group and do what they wish so long as 
there is no violation of the antitrust laws and the 
Court decree. 

So the judge is saying, you people can get 
together and do whatever you want so long as you don't 
break the law. 

Q Okay. The next paragraph says. Judge Barns 

said that some companies often ask for clearance, and 
they have give details of the plan. If the facts are 

— they repeat, are, are, are, as they are set forth 
in the plan and are followed as set up, they are not 
in trouble. However, even that does not give them 

immunity. It merely assures them that they are not 
going to be pounced on immediately. 

What does this mean when it says clearance? 

A Sometimes companies go to the Justice 

Department and ask them if what they are about to do 
is okay, and they will not be prosecuted for violating 
the antitrust laws. And the judge says, if you do 
what you say you are going to do, and follow the plan 
as set up, then you won't be in trouble, at least for 
having that meeting. But there is no immunity that if 
you do something wrong, you may later be prosecuted 
for that. 

Q Did the industry follow up on Judge Barns' 

suggestion that it donate money to a third party? 

A No, not to my knowledge. 

Q What did it do instead? 

A Well, what the industry did was to form 

something called the Tobacco Industry Research 
Committee. And they published a statement saying they 
were going to get to the bottom of this, that they 
really had the safety — the health of consumers and 
smokers at heart, and that they were going to find out 
the truth. And they set up this organization that was 

— that at least on its face had the purpose of doing 
that. 

Q And is that a trade association? 

A I'm not sure if you would formally call that 

a trade association. It was certainly an opportunity 
for the industry members to get together. But I guess 
I wouldn't think of it formally as a trade 
association. 
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7 They later set up what was more formally a 

8 trade association with something called the Tobacco 

9 Institute, which had less of a scientific goal and was 

10 a little bit more clearly a public relations 

11 organization. 

12 Q Okay. Would — this organization that was 

13 formed, would that satisfy this communications factor 

14 that you listed up here? 

15 A Yes, it gave the companies a venue — a venue 

16 — an opportunity through which they could communicate 

17 with each other, meetings of the Tobacco Industry 

18 Research Committee and so forth. 

19 Q So if I understand correctly, in a cartel, 

20 any cartel, the use of a trade association is kind of 

21 the hub of a wheel — 

22 A Yes. In fact, if you like I will sketch it 

23 out for you. 

24 Q Yes, perhaps that would be helpful. 

25 Before we do that and turn the page here, 
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1 this tear sheet you have written on number 1, 

2 arrangement not to advertise on the basis of health, 

3 et cetera, is this useful to illustrate your 

4 testimony? 


5 

A 

Sure. 


6 


MR. FERGUSON: We would offer this, your 


7 

Honor 

. 


8 


MR. WEBB: I have no objection. 


9 


THE COURT: Admitted. 


10 


MR. FERGUSON: I don't have a number for 


11 

that, 

but I assume we can straighten that out. 


12 


THE COURT: We will assign a number. 


13 


THE WITNESS: So what you have is a variety 

14 

of firms in this case. 


15 

BY MR. 

FERGUSON: 


16 

Q 

We will start over. I need to get you a 


17 

magic 

slate. 


18 

A 

I need more space. Sorry about that. So 

you 

19 

have. 

for example, American Tobacco, you have 


20 

Reynolds, you have Lorillard, you have Philip Morris. 

21 

I don't write very well upside down. 


22 


MR. WEBB: Your Honor, may I go around so 

i 

23 

can see? 


24 


THE COURT: Sure. Feel free. All of you 


25 

may. 

if you wish. 


02985 




1 

BY MR. 

FERGUSON: 


2 

Q 

Brown & Williamson, maybe? 



3 A That's the one I am missing. And these are 

4 the various companies that are taking part in this 

5 meeting. And they are getting ready — 

6 Q This looks like a big backwards C? 

7 A It is supposed to represent a wheel. And 

8 what they need is to tie everyone together. So in the 

9 middle here you have the Tobacco Industry Research 

10 Committee Council, which later was renamed the Center 

11 for Tobacco Research. I will just call it that. 

12 And then later on, as I mentioned, the 

13 Tobacco Institute is the hub, the place where 

14 information flows. And so this is sort of the central 

15 communications mechanism for the industry. 

16 Q This wheel isn't going to roll, you have a 

17 big broken spot. 
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A I have left a piece out. The piece I want to 

leave out here, because they did come in briefly for a 
while, but largely stay out at the moment is Liggett & 
Myers. There is no first E. 

No, there isn't. 

Q Too many Myers in this industry. So there is 

a gap here because Liggett & Myers was not a part of 
the wheels, not a part of the group. But it is tied 

together through the TIRC. That is the center, and 
later through the Tobacco Institute. And I have left 
a space here because later there is a third group that 
helped to tie this together, the place where people 
reported in and reported back out. That's how things 
were coordinated. 

MR. FERGUSON: Your Honor, I think this is a 
good place to stop. 

THE COURT: We will see you at 1:30. 

(Luncheon recess.) 

(Afternoon session.) 

THE COURT: Please sit down. 

BY MR. FERGUSON: 

Q Dr. Solow, let's recap a little bit. This 

arrangement we have described, not to advertise on the 
basis of health — 

Is that picking me up? We will try that. 

This arrangement not to advertise on the 
basis of health, did that arrangement result in this 
kind of wagon wheel structure you have drawn here? 

A It arose out of the development of that 

structure, yes. 

Q When you say it arose out, did this develop 

over time, or were there discreet periods or points 
when it happened? 

A I think that one in particular had its roots 

— it started in the December 1953 meeting at the 
Plaza Hotel. And that structure had its start at that 
point as well, although, as I said, the Tobacco 
Institute, for example, is something that came along a 
little bit later. But the start of it was at that 
meeting. 

Q Okay. I have written here under arrangement, 

not to advertise on the basis of health, 1953, Plaza. 
And have you got here, arrangement to mislead the 

public about smoking and health, 1953. 

Is that also the Plaza meeting? 

A Yes, I think that basically arose out of the 

same meeting. 

Q Let me take a moment and try to get this out 

of counsels' way here. Let's look at Exhibit 5341, 
please. 

This is titled Forwarding Memorandum to 
Members of the Planning Committee, and again, it is 
Exhibit 5341. 


11 And could you bring up the next portion that 

12 I have. Page 2. 

13 I will start at the top, even though it is 

14 not highlighted, the attitude of the men that we must 

15 directly deal with, the men in the industry is 

16 interesting and important for us to understand. That 

17 is why the notes on the few interviews with research 
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18 directors are given at some length. You will get from 

19 them little real information about lung cancer, pro or 

20 con, but you will find some mighty interesting 

21 opinions. 

22 One of the men said, quote, it is fortunate 

23 for us that cigarettes are a habit they can't break, 

24 close quote. 

25 Said another, boy — quote, boy, wouldn't it 
02989 

1 be wonderful if our company was the first to produce a 

2 cancer free cigarette? What we could do to 

3 competition, close quote. 

4 Let me stop there. Is that an expression of 

5 self-interest? 

6 MR. SCHIFFERMAN: Objection. Calls for 

7 speculation. 

8 THE COURT: Sustained in that form. 

9 BY MR. FERGUSON: 

10 Q What is economic self-interest when you have 

11 used it in your testimony today. Dr. Solow? 

12 A Economists believe one of the basic notions 

13 of economics, firms have an interest in earning a 

14 profit. We expect firms to pursue their own 

15 self-interest. We expect them to try to make a buck. 

16 That is understandable. That's part of capitalism. 

17 The importance of that is here is one of the people at 

18 this meeting saying, here is a big opportunity to make 

19 some money. Think about how we could — how we could 

20 succeed in the marketplace, how we could succeed 

21 competitively if we were the first company to produce 

22 a cancer free cigarette. So there is clearly a 

23 recognized incentive there to do that. And that we 

24 could win in the marketplace, whoever this fellow is, 

25 could win in the marketplace if their company were the 
02990 

1 first one to do that. 

2 Q Is that activity competing because we are the 

3 first, if you will, with this product, is that 

4 consistent with competition or collusion? 

5 A Well, if they had done that I think that 

6 would have been consistent with competition. That's 

7 what we would expect — this person perceives that 

8 there is a profit to be made. Think about what we 

9 could do to the other guys if we could have the first 

10 cancer free cigarette. And if they had pursued that, 

11 and if everyone had pursued that, that would have been 

12 competition. 

13 Q The statement continues, said another, 

14 suppose everybody smoked just one cigarette less a 

15 day, that would be maybe 40 billion a year. And 

16 again, the stock market fall is terrible when you 

17 remember dividends are going to be much larger next 

18 year without the EPT. At the moment these men feel 

19 thrown for a loop. They have competed for years, not 

20 in price, not in any real difference in quality, but 

21 just in ability to conjure up more hypnotic claims and 

22 brighter assurances for what their own brand might do 

23 for a smoker compared to another brand. And now 

24 suddenly they feel all out of bounds because the old 

25 claims become unimportant overnight. 

02991 

1 They are suddenly challenged to produce just 

2 one simple fact. This paragraph purports to describe 
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competition in the cigarette market, does it not? 

A Yes. 

Q And what does it identify, in your opinion as 

an expert economist, is the basis of competition in 
the cigarette industry in 1953? 

A It indicates the nature — the dimension on 

which the firms were competing was not price, it was 
not true quality differences, but mainly on image, 
that the industry had been offering customers 
different reasons to smoke their brand on a basis 
largely of image, hypnotic claims and brighter 
assurances for what their brand might do. 

So it is consistent with the kind of health 
advertising they had been seeing. It is also 
consistent with the pricing behavior that we talked 
about earlier, that for a long time this industry had 
not competed on price or real differences, but mainly 
on hype. 

Q Do you have an opinion as to what the basis 

of competition in the cigarette industry in the United 
States is today? 

A I still think it is largely on the basis of 

image. I think that is largely still the way they 

compete today. 

Q I would like you to skip ahead to page 8 of 

this document. 

Would you bring up what's on paragraph 5? 

This portion of the document. Dr. Solow, is 
titled. Some Things To Do. It begins, the items on 
this page comprise quick suggestions by various 
members of the organization, starting with Mr. Goetz 
(ph). They are intended as suggestions for debate and 
for stimulating others. 

And the one we have blown up here is number 
5, decide whether we suggest company publicity or 
advertising. Consider what the chief points in such 
messages should be. Decide how this advertising 
should be coordinated so that it doesn't bog down a 
competitive dog fight. I think probably "in" should 
be in there. So it doesn't bog down a competitive dog 
fight. Decide what anyone company could say that 
couldn't be better said by all companies jointly when 
they honestly face a problem of human import where 
competition has no place. 

What activity is being described in this 
paragraph. Dr. Solow? 

A Publicity and advertising, clearly. 

Q Is the description in this paragraph 

consistent with competition? 

A No. 

Q Why not? 

A Clearly — well, what the companies are 

suggesting — what is being suggested here is that the 
companies not get involved in competitive advertising 
and trying to sell their product over their rival's 
product. Let's stay out of the dog fight. The 
competitive dog fight is a tough place to be in. 

People do a better job, they win, and others lose. 
Remember, the job that is being done here supposedly 
is to benefit consumers, to give consumers a range of 
choices and let consumers make good choices about what 
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they want to buy or don't want to buy. That is a 
tough environment for them to live in. They are 
saying, can't we just stop that. 

Q You said something interesting there. Some 

win and some lose. From that follows there are some 
winners and some losers? 

A Among the firms is what I was suggesting, 

yes. 

Q What significance does that fact have to do 

with whether it is more likely than not that a cartel 
would be formed? 

A Well, for one thing, in a competitive market 

the firms who win are the ones who do a good job 
satisfying customers, providing the products they want 
at relatively low prices, consistent with cost. Some 
firms are going to do a better job of that, others are 
going to do a worse job than that. When firms 
collude, and agree not to compete, then the firms that 
don't do a very good job of satisfying customers get 
to continue in the marketplace. And I must think of 
that as a wasteful thing, to have firms that don't do 
a very good job of providing the goods and services 
that people want, that don't do a very good job of 
keeping prices down, those firms get to keep on using 
society's resources. 

Q Let's go down. It isn't highlighted. Dale. 

But would you go down to paragraph 9 there on 
the bottom. Develop some understanding with companies 
that, on this problem, none is going to seek a 
competitive advantage by inferring to its public that 
its products — these people's grammar is terrible — 
is less risky than others. Parentheses, no claims 
that special filters or — I guess we need the next 
page — toasting, or expert selection of tobacco, or 
extra length in the butt, or anything else makes a 
given brand less likely to cause you know what. No- 
play-safe-with-Luckys idea or with Camels or with 

anything else, close parens. 

Is it important to competition for a firm to 
make comparative claims? 

A If they are truthful claims, yes. 

Q What is a comparative claim? 

A To say that our product is cheaper, better, 

safer, more desirable to the customer than other 
people's products. 

Q Is some understanding with companies — I am 

using the words from the document — on this problem, 
that none is going to seek a competitive advantage by 
inferring to its public that its products are less 
risky than others, consistent with competition? 

A No, we would expect in — in a competitive 

market we expect and we desire that firms take 
competitive advantage. If you have an advantage you 
go — you try to win with it. 

Q Is that statement consistent with collusion? 

A Yes, it would be much more consistent with 

collusion. The statement suggests that the firms 
wanted to stop trying to beat each other in the 
marketplace, and instead stick together. 

Q Now, as I understand from your earlier 

testimony from the documents, this meeting at the 
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Plaza Hotel in 1953 was the first time that the 

industry had gotten together since their previous 
difficulties with the Department of Justice; is that 
correct? 


A 

That's what 

the document 

said. 


Q 

How long a 

period 

of 

time 

had 

that been? 

A 

Well, the - 

- 1939 

is 

the 

date 

mentioned 


the document. That's the one where the firms were 
convicted of price fixing. So fourteen years later. 

If I do my math right, fourteen years later. This is 
the first time in fourteen years. 

Q What is the significance, from an economic 

standpoint, of this meeting at the Plaza Hotel in 
1953? 

A Well, this is the start of — you might think 

of the next generation of collusive behavior within 
the industry. You had — it — the first generation 
was the tobacco trust, if you would. The second 
generation was the price fixing that followed after 
the tobacco trust. The third generation really has 
its start in this meeting in 1953. And in my opinion 
the industry hit a real crossroads here. 

1953, you had — the word was out about 
smoking and health, about cancer and the link between 
cancer and cigarettes. That had been raised. Firms 
were competing on, at least in terms of advertising, 

on smoking and health, and there was a real 
crossroads. The industry could have gone down one 
path and tried to solve this problem and competed 
strongly on the basis of providing safer products, 
because clearly that was something consumers wanted. 
That's what that reference to the, think about what 
would happen if we had the first cancer free 
cigarette. Clearly customers wanted that. The 
industry saw that. 

Or they could have done the short term, 
expedient thing, let's try to fight this. And there 
was a dividing of the road there. And in my opinion 
the industry took the wrong path, by and large. 

Q You said short term, expedient. It has been 

forty-five years. 

A Well, but today here we are and there are 

trials and things like that. It is clear this wasn't 
able to last forever. The short term is all relative, 
I suppose. 

Q The second item that you have got up there 

from the Plaza meeting is this arrangement to mislead 
the public about smoking and health. 

What do you mean by that? 

A Well, as part of the meeting at the Plaza 

Hotel the industry came up with the notion of having 

this Tobacco Industry Research Council, which on the 
face of it was supposed to be a scientific endeavor to 
get at the truth about smoking and health. But in 
fact, if you read the documents and statements about 
what happened afterwards, and statements by others 
afterwards, was really intended to be a public 
relations campaign. It seems pretty clear to me at 
least that the purpose of the Tobacco Industry 
Research Committee was really a public relations ploy. 
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10 It was not intended to get at the truth of 

11 smoking and health. But it was cloaked in those 

12 terms. And it was intended to give the public, and 

13 perhaps the public authorities as well, a sense that 

14 the industry was trying to figure out the truth. 

15 Q Would you bring up Exhibit 378, please. 

16 This is entitled Confidential Memorandum For 

17 File, September 3, 1963, Liggett & Myers Tobacco 

18 Company, surgeon general's committee. It begins by 

19 saying, on Wednesday, August 21, 1963 I attended a 

20 protracted conference at Davis Polk of lawyers 

21 concerned with the defense of cancer litigation in the 

22 tobacco industry. 

23 Actually, those present consisted of the 

24 ad hoc legal committee on Tobacco Institute problems. 

25 We have introduced here some new entities. 

02999 

1 What is the Tobacco Institute? 

2 A The Tobacco Institute was a trade association 

3 type arrangement. It was a little bit different from 

4 the Tobacco Industry Research Council in that it 

5 wasn't clothed in these terms of scientific research 

6 orientation, but much more clearly in the terms of 

7 public relations. It was clearly a public relations 

8 approach to things. 

9 And then we have the ad hoc legal committee. 

10 So we have lawyers coming into the story as well. 

11 Q Where do they fit on this wagon wheel that 

12 you have drawn up here? 

13 A I left room down the middle, really, for the 

14 lawyers. 

15 Q Why don't you come down here and fill it in 

16 so I don't mess it up. And this TI, this is the 

17 Tobacco Institute? 

18 A Tobacco Institute, Tobacco Industry Research 

19 Committee. And then lawyers in a variety of guises. 

20 One of the groups was the Committee of Counsel. I 

21 will just put, generally, lawyers. 

22 Q And again, you have got them in the center of 

23 the wheel here. Now, what's your purpose in depicting 

24 them in the center of this structure? 

25 A Well, I think that ultimately the lawyers 

03000 

1 came to tie this whole picture together. And it goes 

2 back to — it goes back to something I said — 

3 Can I sit back down again? 

4 Q Yes, please do. 

5 A It goes back to something I said about this 

6 crossroads. In 1953 the concern in this industry was 

7 money. If you — 

8 MR. WEBB: Your Honor, I'm going to object. 

9 I don't think there is a question pending right now. 

10 THE COURT: Sustained. 

11 BY MR. FERGUSON: 

12 Q The question is, what is the significance of 

13 you having placed these people in the center of this 

14 wheel-like structure? And is that what you are 

15 attempting to explain here? 

16 A I was trying to explain why the lawyers 

17 became part of the center of this — 

18 Q Why did the lawyers — thanks for suggesting 

19 the question. 

20 Why did the lawyers become part of the center 
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of the wheel? 

MR. WEBB: I object on lack of foundation. 

We don't have a foundation for his knowledge. 

THE COURT: Sustained. 

BY MR. FERGUSON: 

Q What documents did you review with regard to 

the role of lawyers in the formation of the trade 
associations that we have been discussing? 

A Numerous documents talk about the extent to 

which committees of lawyers dominated discussion about 
policy involving smoking and health in this industry. 

Q You have reviewed those documents? 

A Yes, I have. 

Q Did you review documents which described the 

actual function of some of the lawyers' committees 
with regard to matters in the industry? 

A To some extent, yes. 

Q Did you review, for example, minutes of 

meetings involving attorneys where they discussed 
activities in the industry? 

A Yes. 

Q And as a basis of those reviews that you are 

rendering an opinion as to, what the purpose of the 
lawyers in this structure was? 

A Yes. 

Q What was the purpose of the lawyers in this 

structure? 

MR. WEBB: Same objection, unless we have 
specific documents, as opposed to general categories 
for foundation for his knowledge. 

THE COURT: On that basis, overruled. 

THE WITNESS: I think it helps to set this in 
context. As I said, in 1953 the concern was largely 
about money. The industry was struggling financially 
as a result of the competition, and the presidents of 
the companies met to try to stop that. As things 
developed, as the industry muddied the waters, misled 
the public about the dangers of cigarettes, the 
concern became stronger and stronger, then in addition 
to money, lawsuits was an issue. 

So by the 1960s, when this document comes 
out, the concern is not just what does this do for 
business, but also we could be sued if we admit that 
products are unsafe. We have spent ten years saying 
— and, as far as I know today, the industry doesn't 
say that cigarettes are unsafe. But at least in 1963 
we spent ten years saying you can't trust these 
studies. There is nothing to be learned from the 
scientists. It is all speculation at this point. 

And now we are afraid that if we start 
competing on the basis of safety we will be making 
admissions, implicit admissions that will be held 
against us in lawsuits. So by the 1960s, what is 
really tying a lot of this together is that the 
lawyers are saying you can't say them and you can't do 

that because it will open us up to lawsuits. 

Q Okay. Let's look at this document. Exhibit 

378. It identifies the attendees at this meeting, a 
Mr. Temko of the Covington firm in Washington. 

Messrs. Ramm, Chandler, Coleman, Jacob from R.J. 
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6 Reynolds, Ms. Janet Brown, Messrs. Hewitt, Hardy and 

7 Ehrensfeld for Philip Morris, Russell and Wald for 

8 P. Lorillard, Mr. Yeaman for Brown & Williamson 

9 Tobacco Company. Mr. McCormick, it just says he is 

10 from England, and FPH for Liggett & Myers, correct? 

11 A That's correct. 

12 Q And would you bring up. Dale, page 4 of that 

13 exhibit, please? Bring out what we have highlighted. 

14 It was unanimously agreed that those in 

15 attendance would recommend to their respective 

16 principals that if there was to be a statement after 

17 the surgeon general's report was made public, it 

18 should be an industry statement rather than separate 

19 statements by one or more companies. This would 

20 obviate the possibility that a statement by one 

21 company might — next page, please — be inconsistent 

22 with that made by another. 

23 The same method of procedure was recommended 

24 as well in the event of FTC or Congressional action. 

25 Is the activity described in that paragraph, 
03004 

1 Dr. Solow, consistent with competition or with 

2 collusion? 

3 MR. WEBB: Judge, I am going to object. I 

4 don't think this is within the expertise of an 

5 economist, as opposed to a lay person. I object. 

6 THE COURT: Overruled. 

7 THE WITNESS: I think this is more consistent 

8 with collusion. The lawyers are reading at this time 

9 minutes of this meeting. And they have agreed amongst 

10 themselves to go back to their respective companies 

11 and to suggest that as a group they ought to have a 

12 group response, they shouldn't compete and they 

13 shouldn't make their individual views known, but 

14 rather they should act — they should maintain a 

15 united front, if you will. 

16 BY MR. FERGUSON: 

17 Q Now, you described this arrangement as 

18 misleading the public. And did you mention — I 

19 thought you said that it was — strike that. Let me 

20 ask it in an appropriate form. 

21 Does the public include the surgeon general 

22 of the United States? 

23 A Well, as I said, I think it misled the public 

24 and the public health authorities. I guess I would 

25 include the surgeon general amongst the public health 
03005 

1 authorities. 

2 Q Exhibit 344, please. This is a little hard 

3 to read. 

4 Memorandum. American Tobacco Company to Mr. 

5 R.B. Walker, president, from R. K. Heimann, assistant 

6 to the president, April 23rd, 1963. 

7 Let's skip that section and go to the next 

8 page, page 3. If — would you bring out that 

9 highlighted section? 

10 It is possible that variations on the 

11 compound filter will prove to be the means by which we 

12 can at long last get our share of the filter market. 

13 I suspect Bowman Gray senses this and perhaps fears 

14 it. During the whole nine year span of institute and 

15 TIRC I have never seen him or his legal vice-president 

16 go to such lengths as they did recently in trying to 
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discourage individual companies from submitting the 
data to the surgeon general, and data on new filters 
is the only kind of information the surgeon general 
cannot get from noncompany sources. 

Do you have an opinion as to whether the 
activity described in the paragraph I just read is 
consistent with competition or with collusion? 

A Well, it is consistent with noncompetitive 

behavior, with collusion, clearly. 

Q And why is that? 

A Well, here you have companies suggesting that 

perhaps there are ways on — ways by which the firms 
can compete with each other, in particular by using 
this compound filter to get their share of the market. 
And we have Mr. Gray, who is taking part in meetings 
in the institute, I take that to be the Tobacco 
Institute, and the TIRC, making the argument that the 
industry as a group should not allow individual 
companies from submitting data to the surgeon general, 
presumably in the interest of competing, presumably 
the companies want to submit data on their filters, 
this company in particular, so that they can try to 
win some part of the market using that information, 
and want to be able to say to the surgeon general our 
filter is healthier than other people's filters. 

Here is the industry saying we really don't 
want to be doing that, particularly Mr. Gray, that 
through the institute and the TIRC, through the hub of 
this conspiracy, saying let's not give — let's not 
have individual companies submitting individually 
their information. Because if we don't give it to 
them, the surgeon general can't get it any other way. 
So we know something that the surgeon general not only 
doesn't know but can't know any other way. This is 

private information that belongs to the companies. 

And so long as we don't give it to him — as 
long as we, the industry, don't give the surgeon 
general that kind of information, they won't have it 
and they won't know whether their product is safer 
than someone else's, and they won't be able to use 
that in the marketplace to try to compete for 
customers. 

Q Assume for the moment that A, one or more 

cigarette companies had an effective filtration 
system for tars in 1963, would the conduct described 
in the paragraph we have been looking at be consistent 
with the self-interest of such a firm? 

A A firm that had a safer filter, assuming one 

existed, would want to use that to — assuming it was 
true, it really was safer, would want to use that in 
its advertising and use that to try to get consumers 
who cared about safety to switch from other products 
to their product. So it would be in their 
self-interest to make use of that information, to 
compete. But the suggestion here is that the industry 
is trying to suppress that competition. 

Q Well, we have talked now about at least what 

was expressed in some documents. What about the 
conduct of the industry? Have you examined its 

conduct during the same period of time? 
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2 A Yes. 

3 Q And do you have an opinion as to whether the 

4 industry conduct was consistent or inconsistent with 

5 competition with regard to this question of not 

6 competing on the basis of health? 

7 A What happens shortly after the meeting is the 

8 industry stopped offering these health oriented 

9 advertisements. And that was noted in the business 

10 press at the time, that this health advertising 

11 basically went away shortly after the meeting. 

12 Q Exhibit 27, please. Okay. Memo to Mr. John 

13 Hill from E.C.K. Reed, January 4, 1954, subject 

14 Tobacco Industry Research Committee. Give me the 

15 second page of that, please. And if you would 

16 highlight that paragraph for me? 

17 This document is I will represent to the 

18 witness a Hill and Knowlton document. You saw that on 

19 the first page. What was Hill and Knowlton's role in 

20 the arrangements that we have been talking about? 

21 MR. SCHIFFERMAN: Object to the extent he is 

22 testifying about personal knowledge of what — 

23 THE COURT: Sustained. 

24 BY MR. FERGUSON: 

25 Q Was Hill and Knowlton a participant in the 

03009 

1 Plaza meeting? 

2 A Yes, they were. 

3 Q Did Hill and Knowlton play a role in the TIRC 

4 when it was developed? 

5 A Yes, it did. 

6 Q This paragraph reads, while it may be a 

7 delicate area for us, we should be emphatic about 

8 individual companies advertising. I don't know anyone 

9 who doesn't think that cigarette advertisements are 

10 utter hogwash. I doubt if any other single factor has 

11 been as instrumental in bringing the FTC, the member 

12 profession and segments of the public down on the 

13 heads of the tobacco industry. 

14 Now, is this a description of what you were 

15 talking about earlier, its arrangement with regard to 

16 competition on the basis of health? 

17 A Well, this it seems to me is a description of 

18 what was going on before, and the recognition that 

19 individual company advertising pressing the health 

20 claims of different brands prior to the 1953 meeting 

21 was — had played an important role in leading to the 

22 health scare and the concern about the safety of 

23 smoking. 

24 As I said, there were two parts to that. One 

25 is the science that was coming out at the time, and 
03010 

1 the other was the industry's own advertising where 

2 they were trying to take advantage of each other about 

3 making claims about safety. 

4 Q Would you bring up Exhibit 50, please. And 

5 just bring it up so we can see it. And I want the — 

6 I don't want the jury to see it just yet. I want to 

7 check on you guys. Put that up for the jury, please. 

8 I can't see this. 

9 Can you see this. Dr. Solow? 

10 A Not at that range. I will see if I can see 

11 it up close. 

12 Q Bring out the upper left-hand corner ad, just 
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that one. This seems to be a Chesterfield 
advertisement? 

A Yes, it does. 

Q And it talks about nose and throat? 

A And something organs — yeah. 

Q Do you understand that the exhibit from which 

this advertisement is blown up is a trade press report 
on cigarette advertising? 

A My recollection is it is from a Business Week 

type article. Business Week, the magazine. 

Q And this is a comparison of ads, what, before 

and after some event? 

A Before and after the health scare. During 

the health scare when people were saying things like, 
stop worrying about cigarette irritation. And after 
the health scare — this is a Philip Morris ad. And 
then after the health scare the business press noted, 
boy, something happened here. Advertising has changed 
dramatically. Now have you Philip Morris saying, now 
in the — 

Q Let's see if we can magnify that a little bit 

for you. 

A Now in the new exclusive snap-open pack. So 

no longer a mention of irritation. Now it is talking 
about packaging. 

Q Can we see Exhibit 61, please. 

Now, this is a Viceroy advertisement that 
looks similar to an ad we saw earlier. Do you recall 
the previous Viceroy ad we looked at? 

A Yes. 

Q Do you remember what the representations it 

made were in the previous ad? 

A That was the double barreled health filter. 

I'm not sure I got the words exactly right. But 
Viceroy was the health guard filter or something to 
that extent. 

Q Now, this Viceroy ad also refers to the 

double filtering action. What is the status of the 

health claims in this ad? 

A Now, the ad emphasizes pleasure rather than 

health or safety. 

Q Can I have Exhibit 6234, please? 

This is an Old Gold ad. Does this 
advertisement make any health claims. Dr. Solow? 

A Not that I can see. Again, it is a filter 

advertisement. But its emphasis is, again, is on 
flavor, a true tobacco treat. Now, in Seattle, a true 
tobacco treat. 

Q And this is a January 24, 1955 advertisement? 

A That's correct. 

Q The Federal Trade Commission has, we 

understand from Dr. Henningfield's testimony, trade 
regulation — are they called guides? 

A There are a variety of guides, yes. 

Q Do they have guides that are specific to the 

cigarette industry? 

A Yes. The Federal Trade Commission has guides 

that are specific to any number of industries. The 
cigarette industry is one of them. 

Q The ads we just looked at that don't make any 

health representations for cigarettes, were those ads 
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required to not make health representations because of 
Federal Trade Commission guides? 

MR. SCHIFFERMAN: Objection, lack of 
foundation, calls for speculation. 

THE COURT: Sustained on the first ground. 

BY MR. FERGUSON: 

Q Have you reviewed the Federal Trade 

Commission's cigarette advertising guides? 

A Yes, I have. 

Q Have you reviewed articles which describe 

both the industry advertising and the advent and 
enforcement of Federal Trade Commission advertising 
guides relative to cigarettes? 

A Yes. 

Q Have you in fact reviewed Federal Trade 

Commission advertising guides relating to other 
products? 

A Yes, I have. 

Q Are you familiar with the doctrine known as 

the Federal Trade Commission substantiation doctrine? 

A Yes. 

Q My question to you was, did the Federal Trade 

Commission advertising guides for cigarettes mandate 
that the ads we just looked at not include any health 
references? 

MR. SCHIFFERMAN: Objection. Beyond his 
expertise and lack of foundation. 

THE COURT: Overruled. 

THE WITNESS: It is a modestly complicated 
subject. First of all, let me say that the evidence 
from the time, and discussion by experts since then — 
and the discussion in the business press at the time. 
Business Week, for example, pointed out that the 
change in advertising occurred before the Federal 
Trade Commission advertising — cigarette advertising 
guidelines had even been proposed, much less put into 
place. So the change in advertising occurred — put 
some dates on it. The meeting was in December of '53. 
By June of 1954 Business Week was noting that the 
health scare was basically over, that the ads had 
changed. 

That Business Week article, I'm not positive 
about that particular one, but there were certainly 
articles at that time that said advertising has 
changed. In September of '54 the Federal Trade 
Commission said it was going to propose some cigarette 
advertising guidelines. Those actually took effect 
formally in 1955. People who have looked at this 
episode conclude that basically the industry was 
already refraining from making these health claims 
before the guidelines came into effect. 

Q If you had some sort of crystal ball and knew 

what the FTC was going to do — 

MR. SCHIFFERMAN: Objection. Move to strike 
counsel's comment. 

THE COURT: It is stricken. Please disregard 
the comment. 

MR. FERGUSON: I don't want to drag this 
thing out in front of counsel again. 

On Washington DEM201 you made references to 
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several times. And I would like you to add those to 
this exhibit, if you would. Dr. Solow. First of all 
the Plaza meeting. 

A Here is the health scare. The Plaza meeting, 

'55 — '50, '55, at the end of the Plaza meeting right 

about here. 

Q Draw all the way down to the consumption 

line, if you would? 

A (Complying.) So right about at the bottom. 

This point is 1954. And you have to remember that 
the Plaza meeting is December of '53. 

Q Maybe you could draw an arrow that says 

Plaza? 

A (Complying.) Now, 1955 is the point at which 

— actually — 1955 is the point at which the 
cigarette advertising guides are put in place. We 
really don't have the room to put in here enough 

detail, but in between here we have the announcement 
that the cigarette advertising guides are going to be 
put in place, and requests for commentary. But prior 
to that the health scare had already ended and sales 
were beginning to arise again. 

Q And somewhere between the two lines you have 

put here the advertising using health claims stopped? 

A Yes. Yes. Somewhere — the article that 

dates it best for me was in June of 1954. So if this 
is December of '53 — so somewhere right in the middle 
there, June of '54, the health scare had already 
stopped. People noted that. 

And then by September of '54 the Federal 
Trade Commission said we are thinking about having 
some advertising guidelines. 

Q Exhibit 6096, please. This document is on 

the head of the Federal Trade Commission, Washington 
DC, April 11th, 1968, addressed to the honorable 
Robert B. Meyner, M-e-y-n-e-r. Who was Robert Meyner, 
Dr. Solow? 

A Robert Meyner was — I don't know his full 

history. He was at one point the administrator of the 
cigarette advertising code. Actually it says there 
Inc., although I never knew it was incorporated. But 
the cigarette advertising code was a voluntary 

agreement amongst the cigarette companies not to 
advertise on the basis of health. 

Q And that came into place sometime later than 

the Plaza meeting? 

A Yes, that came about in the 1960s. 

Q Let's go to page 6. How about page 4 of the 

document? These page numbers confuse me. Next page. 
Highlight in the center of the page starting with 
President Kennedy through the two numbered paragraphs, 
please. 

By the way, do you know who this letter is 
from? Let's go to the last page real quickly. 

A I think I do know. 

Q Sorry, Dale. 

The signature line reads Paul Rand Dixon, 
chairman. Chairman of the Federal Trade Commission? 

A Chairman of the Federal Trade Commission. 

Q Now go back to the page you had. That one. 

President Kennedy, in a special to the House of 
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20 Representatives in 1962 concerning strengthening 

21 programs for protection of consumer interests, 

22 emphasized that among the basic rights of the consumer 

23 are, one, the right to safety, to be protected against 

24 the marketing of goods which are hazardous to health 

25 and life, and two, the right to be informed, to be 

03018 

1 protected against fraudulent, deceitful or grossly 

2 misleading advertising, labeling or other practices 

3 and to be given the facts he needs to make an informed 

4 decision. 

5 Now to the last page, please. And if you 

6 would get that paragraph that is after the signature 

7 line. Commissioner Elman concurs in this letter. He 

8 believes it is also appropriate to add the following 

9 reminder: The promotion of a product by conveying 

10 truthful information material to the consuming public 

11 and in determining whether or not to buy the product, 

12 or to choose a rival product or brand is a form of 

13 competition protected by the antitrust laws against 

14 unreasonable restraints by agreement or concerted 

15 action of the competitors. This is especially 

16 important in regard to information affecting safety, 

17 or possible dangers to health, of the product. 

18 Do you have an understanding of why 

19 Commissioner Dixon wrote this letter to Mr. Meyner? 

20 MR. SCHIFFERMAN: Objection. Calls for 

21 speculation. 

22 THE COURT: Sustained. 

23 BY MR. FERGUSON: 

24 Q What was the cigarette advertising codes' 

25 position with regard to tar and nicotine claims? 

03019 

1 A Cigarette advertising code, the group behind 

2 the cigarette advertising code, was opposed to 

3 advertising tar and nicotine claims. 

4 Q And at the time of this letter what was the 

5 Federal Trade Commission's policy with regard to tar 

6 and nicotine advertising? 

7 A At the time of this letter. To be certain, I 

8 would have to look at the date of the letter. 

9 Q 1963. No, I'm sorry. Let's see the date. 

10 ' 68 ? 

11 A '68. By 1968 the Federal Trade Commission's 

12 position was that tar and nicotine advertising ought 

13 to be done, so long as it was truthful. 

14 Q And the cigarette industry didn't want to do 

15 that, at least the industry as represented through the 

16 advertising code? 

17 A That's correct. 

18 Q Is it consistent with competition to not want 

19 to advertise tar and nicotine ratings? 

20 A So long as they are truthful, one would 

21 expect competitors — one would want to make truthful 

22 claims that were helpful to consumers in making 

23 decisions as to what brand to buy. Just as President 

24 Kennedy said, that was a pretty decent statement, I 

25 think, that it is important for consumers to have 
03020 

1 truthful information in order to make reasonable, 

2 intelligent decisions about what product they want to 

3 buy. 

4 Q With regard to any consumer product, not just 
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cigarettes, but any consumer product, how significant 
is information on the basis of which a consumer can 
make a qualitative choice between products? How 
important is that for competition? 

A I think it is very important to competition. 

We — economists believe that consumers do the best 
they can for themselves. They make the choices that 
are best for themselves, subject to the income that 
they have to spend and the prices that they face, and 
also, subject to the information, to what they 
understand about the product. 

And markets — competitive markets work best 
— excuse me, competitive markets work best when 
consumers are well informed, when they can make 
intelligent decisions, they understand what the costs 
and benefits of different products are, and they are 
free to choose the ones that best suit their 
interests. 

Q Is failure to provide information concerning 

the quality of individual products consistent with 
competition? 

A Certainly agreeing amongst themselves or 

organizing arrangements to prevent it is not 
consistent with competition. In fact, if we read the 
last paragraph, promoting a product by conveying 
truthful information material to the consuming public 
in determining whether or not to bar the product or to 
choose a rival product or brand is a form of 
competition protected by the antitrust laws. That is, 
it is competitive to offer truthful information about 
qualities of products, safety being one such quality. 
That is important to consumers as they make their 
choices. 

Q Let's go to Exhibit 369, please. This is 

dated July 17, 1963, strictly private and 
confidential. Implications of Battelle Hippo I and 
Hippo II, and the Griffith filter. This says, I will 
represent to you, it says a BATCo or Brown & 

Williamson document. I'm not sure which one. 

Go to the last page of that. Dale. Did 
members of the cigarette industry themselves believe 
that they were not prohibited by the Federal Trade 
Commission from making health claims relative to their 
products? 

MR. WEBB: Objection. Lack of foundation. 

THE COURT: Sustained. 

BY MR. FERGUSON: 

Q Have you reviewed documents from the 

defendants in this action where they have described 
whether they were prohibited by the Federal Trade 
Commission rules from making health claims in 
cigarette representations and promotions? 

A Yes. 

Q Is this one of those documents that you 

reviewed? 

A This is one. 

Q And does this document have a description or 

a discussion of the author's position with regard to 
whether the company could promote cigarettes on the 
basis of health? 

A Yes. 
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Q And what is the representation that is made 

with regard to whether they are prohibited from such 
promotions by FTC trade guides? 

A What were the position — the particular 

representation in this letter is that, basically, why 
can't we make health claims if they are true. Let's 
see. 

I would submit that the FTC in the face of, 
one, its industry's research effort and, two, the 
truth of our claims, and three, the public interest in 

our filter, cannot successfully deny us the right to 
inform the public. The FTC is, generally speaking — 
been interested in the truthfulness of claims. And 
what they are opposed to are health claims that were 
untrue. That is my understanding of it. 

Q What is the substantiation doctrine? 

A The substantiation doctrine is a doctrine 

that says - if a company wants to make a claim they 
have to be able to substantiate it. They have to be 
able to back it up and show it is a truthful claim. 

Once it is a truthful claim, once there is 
evidence to support it, the FTC is not going to be 
able — is not going to want to challenge it, they are 
not going to want to choose to challenge it. 

Q By the way. Dale, would you blow up that 

other highlighted line on that page. It reads, we 
have an obligation to make our knowledge available to 
competitors. 

Do you see that? 

A Yes, I see. 

Q Did you find evidence in your review of the 

documents in this case and of the industry behavior of 
any understanding or arrangement in the industry with 
regard to making knowledge available to competitors? 

A Yes, I did. 

Q What did you find? 

MR. SCHIFFERMAN: Objection. I think that 
runs counter to the Court's order the other day on the 
14th regarding whether or not a particular status 
existed or not. 

THE COURT: Please rephrase the question. 

MR. FERGUSON: Well, we will come back to 
this, so why don't we drop it right now. 

Take that exhibit down, please. I will use 
the ELMO here if I can figure out how to turn that on. 

A I can do it, if you want. 

Q Yes, you probably can. Can you take it off 

so the jury can't see it, please. I was just checking 
to see if this — — let me ask a couple of 
preliminary questions. In your review of industry 
documents and conduct, did you find any indication 
that it was the policy of the tobacco manufacturers in 
the United States to not make health claims? 

A It was the policy — yes, I believe 

subsequent to this meeting. Number 6282. And in the 
course — Can you focus it a little bit more? 

Q In the course of your review in this case did 

you look at Exhibit 6282? 

A Yes, I have seen this document. 

Q And this is a Liggett & Myers document? 
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A 

Yes, I believe so. 



2 

Q 

What is the 

date of it? 



3 

A 

I can't see 

from here. 

September 5th, 

1973 

4 

Q 

And is this 

document of 

a type that you 

and 


5 others in your profession commonly rely on in forming 

6 your opinions? 

7 A Yes. It is a typical sort of industry memo. 

8 Q Does this document describe representations 

9 with regard to health in connection with cigarette 

10 promotions? 

11 MR. WEBB: Your Honor, I am going to object 

12 to this document. I don't think this is in evidence. 

13 MR. FERGUSON: I haven't published it yet. I 

14 am trying to lay a foundation to offer it. I will 

15 offer it, your Honor. 

16 MR. WEBB: I don't think this was designated 

17 to be used with this witness. 

18 THE COURT: I am not finding it on my list. 

19 MR. FERGUSON: This was one of three exhibits 

20 used in Dr. Solow's most recent deposition. And there 

21 was a subsequent — right after the deposition, a 

22 designation of those three exhibits. This is one of 

23 those three. 

24 MR. WEBB: I am not going to dispute 

25 counsel's representation. I don't remember seeing it. 
03026 

1 But it has not been ruled on by the Court. Has it 

2 been offered into evidence? 

3 THE COURT: It was just offered. 

4 MR. FERGUSON: This was produced to us by 

5 Liggett last week, which is why it wasn't delivered 

6 last week, which is why — 

7 THE COURT: Any objection? 

8 MR. FERGUSON: Counsel, here is the 
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supplemental designation. 

MR. WEBB: I have no objection, your Honor. 

THE COURT: Admitted. 

(Exhibit 6282 was 
received in evidence.) 

MR. FERGUSON: Thank you, your Honor. This 
was 6282. If this comes up again, the supplemental 
designation was also 6280, and 6281. 

THE COURT: I'm sorry. I didn't follow your 
last comment. 

MR. FERGUSON: 6280, 6281 and 6282 were the 
three exhibits we made a supplemental designation on. 

BY MR. FERGUSON: 

Q Would you bring that up for the jury, please? 

It should be noted, however, that health claims 
are prohibited by the manufacturers as a matter of 
policy. 

A That's what it says. 

Q What is the competitive significance of a 

policy that prohibits health claims? 

A Well, health claims are — particularly if 

they are truthful health claims, are an important 
dimension from which firms can compete. If you have a 
healthier product or a safer product, you need to be 
able to tell the consumer that so the consumer can 
make an informed decision about whether they want to 
choose that product or choose some other product. 

And a policy whereby manufacturers are 
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prohibited from making those health claims cuts the 
feet out from under a product that is healthier, that 
is safer. If you can't tell them why to buy it, why 
they might want to buy it, you have a very hard time 
selling it. 

Q Thank you. Dr. Solow. Can you turn the ELMO 

off? 

THE COURT: Let's go ahead and take an 
afternoon recess. 

(At this time a short break was taken.) 

THE COURT: Please sit down. 

BY MR. FERGUSON: 

Q Are you turned on. Dr. Solow? 

A The light is glowing green. Can you hear me? 

Q A couple of times you have testified that a 

firm marketing a cigarette based on this relative 
safety would be in that firm's individual 
self-interest. And I apologize if I have misstated 
that. How do we know it would be in a firm's 
self-interest to promote — how do we know it would be 
in a firm's self-interest to promote a cigarette based 
on its relative safety? 

A For it to be in a firm's self-interest it has 

to be something that the consumer wants. And the 
safety has to be something that the consumer desires. 
And we can tell often by listening to the firms 
themselves and seeing what they think would be a 
profitable thing to do. 

Q Let's take a look at Exhibit 111. This is an 

R.J. Reynolds document dated July 24, 1958 to Dr. R. 
N., I guess that is Dupuis, from C. V. Mace. 

Have you reviewed this. Doctor? 

A Yes. 

Q And can we see the second page of the 

document? 

This document, am I correct, is a discussion 
of developing a potential less hazardous product? 

A Yes, the potential for doing that. 

Q This paragraph reads, I know this sounds like 

a wild program, but I'll bet that the first company to 

produce a cigarette claiming a substantial reduction, 
say fifty percent less than the present Parliament and 
Kent in tars and nicotine or an ersatz cigarette which 
contains no tars and good smoking flavor will take the 
market. 

Further, if he has the intestinal fortitude 
to jump on the other side of the fence, provided he 
has some convincing experimental evidence to back him 
up on the issue of tobacco smoking and health, just 
look what a wealth of ammunition would be at his 
disposal. 

Is this a description of why it would be in a 
firm's self-interest to promote a safer cigarette 
product? 

A Yes. This is consistent with the other quote 

that we had during the meeting, during the Plaza Hotel 
meeting. We don't know quite who said that, but one 
of the tobacco people. But this one is someone 
saying look, if we could produce a safer cigarette we 
could succeed in the marketplace. We could make a 
profit. The particular phrase here is, we will take 
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the market. And then he goes on to basically say 
whoever is willing to admit that — my interpretation 
of jump on other side of the fence, whoever is willing 

to admit there is a risk, but says we have a safer 
product, look at all the support that would be 
available for that position, that smoking is in fact 
unsafe. And the company that chose to go this route 
and produce a safer product, and say so, if they were 
— if it was a truthful claim, it would be a great 
profit opportunity to do this. 

Q Would it be in the individual firm's 

self-interest to aggressively research whether a safer 
product could be developed? 

A Yes. Yes. If you felt, as I think this 

indicates, and the previous one indicates, there was a 
demand for it, I think it is quite clear there was a 
demand for it, it would be in your interest to try to 
do the research and to be able to back up, if you 
found a safer product, to be able to back that up and 
market that as such. 

Q Exhibit 570, please. 

This is a Philip Morris document. It is 
entitled Special Report Number 248, Market Potential 
of a Health Cigarette. Confidential. 

Have you seen this document before? 

A Yes, I have. 

Q Would you go to page — I think it was page 4 

of this document. Would you highlight the second 

paragraph? 

Now, you understand. Dr. Solow, this document 
is, again, an exploration of what could be done with a 
safer product if Philip Morris were to develop it? 

A That is my understanding, yes. 

Q It should be noted that this report is an 

evaluation of the market potential of a healthier 
cigarette rather than a healthy cigarette. If we 
could develop a medically and governmentally endorsed 
healthy cigarette that tasted exactly like a Marlboro, 
delivered the nicotine of a Marlboro, and was called 
Marlboro, it would probably become the best selling 
brand. There is, of course, considerable doubt as to 
whether the medical profession and the federal 
government would ever endorse any cigarette. 

Is this a recognition of the self-interest of 
a cigarette firm in developing a less hazardous 
smoking product? 

A Yes. 

Q Exhibit 2533, please. 

This is an RJR document entitled Events 
Likely To Occur Prior to 1993. It is to a Mr. Mike 
McKee from an R. A. Lloyd, Jr., stamped RJR Secret 
Number 307. 

Can we look at the second page? Keep going. 

There we are. And if you would bring up the 
highlighted portion. 

Have you seen this document before. Dr. 

Solow? 

A Yes, I have. 

Q Is this a document upon which you relied in 

forming your opinions in this case? 
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A Yes. 

Q Does this describe RJR's perception of the 

likely market for less hazardous cigarettes? 

A Yes, in much the same vein as the previous 

documents did. 

Q It says in the document, it's quite likely 

that smoking devices similar to those described in 
these patents or other new products perceived as safer 
will be introduced to the marketplace within the next 
few years by major tobacco companies. The company 
which can introduce such products, which also supply a 
degree of user satisfaction which approaches that of 
current cigarette products, will become the dominant 
company in the industry almost overnight. It is 
reasonable to assume that the company who introduces 
such a product might capture as much as twenty-five 
share points in the first year if supply could keep 
pace with demand. RJR must be that company, even 

though we are currently far behind a number of our 
competitors in this area. 

First of all, what is a share point? 

A A share point is one percent of the total 

sales of the marketplace. 

Q What is one percentage point of the total 

sales in the U.S. cigarette marketplace worth? 

A At the wholesale level, it is on the order of 

100 million dollars. 

Q So twenty-five share points would be 25 — 

A — hundred million dollars. 

Q Two and a half billion dollars? 

A Twenty-five share points would be two and a 

half billion dollars, roughly. That is a rough 
estimate. Again, that is at the wholesale level. 

That is not at the retail level. That is the 
manufacturers end of it. 

Q It would be in the competitive self-interest 

of a firm to compete for that percentage of the 
market, would it not? 

A It would depend on what the cost of achieving 

that would be. Yeah, that — 2.5 billion dollars per 
year would earn a pretty decent return on an 
investment if the investment wasn't too high. 

Q Can you think of any pro-competitive reason 

that a cigarette company would not in its own 
individual self-interest pursue that twenty-five 
points of market with a safer product? 

A No. It seems to me that if each of these 

statements says it is that profitable, you could 
become the dominant — I think they meant the 
dominant, not the dominate, if you could become the 
dominant company overnight, if you could make all this 
money by selling a safer product, these are statements 
of the firms recognizing the market potential, 
recognizing the demand by consumers for this product 
— this sort of a product. 

And we would expect in a competitive market 
firms to try to produce the things that they think 
customers demand. 

Q On your wheel that you drew over here, you've 

got Liggett & Myers just kind of off to the side and 
not part of the wheel. Now, why are they off to the 
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side? Why aren't they filled into the wheel here? 

A Well, two things. First of all, Liggett & 

Myers did not join in the arrangements that were set 
up in the 1953 meeting at the Plaza Hotel. Liggett & 
Myers felt — at least publicly — at least to the 
rest of the industry, stated that they felt that this 
was the wrong approach and that they ought to stay 

out, that the industry would be better off simply 
ignoring what went on. That is not, in fact, how 
Liggett & Myers proceeded. 

Q What did Liggett do? 

MR. WEBB: I will object to the lack of 
foundation. 

THE COURT: Sustained. 

BY MR. FERGUSON: 

Q Have you reviewed documents with regard to 

the Liggett & Myers response to the health scare of 
the 1950s? 

A Yes. 

Q Have you reviewed Liggett material with 

regard to research products undertaken either by it or 
on its behalf? 

A Yes. 

Q Have you reviewed testimony by Liggett 

employees with regard to research that was occurring 
at Liggett & Myers in the 1950s and '60s? 

A Yes, I did. 

Q And are the opinions which you are going to 

render with regard to Liggett & Myers' activities in 
the 1950s based on your review of those materials? 

A Yes, they are. 

Q Are those the materials of the type that are 

commonly reviewed by experts in your field? 

A Yes, they are very much like the other 

materials I reviewed in this case. 

Q What was Liggett & Myers doing in the 1950s 

in response to the so-called health scare? 

MR. WEBB: Objection. There is no special 
expertise as an economist to tell us what Liggett & 
Myers was doing. Under 703, I object. 

THE COURT: Overruled. 

THE WITNESS: Liggett & Myers, as I said, did 
not join the conspiracy at the Plaza Hotel, did not 
take part. In fact Liggett & Myers — I said I 
thought in 1953 — it is my opinion that the industry 
was in a crossroads. And Liggett & Myers took the 
other path. The first thing that they did was they 
took the scientific results that were coming out at 
the time seriously. And their first step was to hire 
the Arthur D. Little Company in Cambridge, 
Massachusetts, which is a scientific research group, 
to see if they could replicate, to see if they could 
duplicate the experiments that Dr. Wynder had done 
with the mouse — painting the tar on the backs of the 
skins of mice. 

So they took it seriously. What they 
discovered, apparently, based on what I have read, 

they discovered that Dr. Wynder had done things right, 
and that you could in fact generate cancer by painting 
the skins of mice with tobacco tar, condensed tobacco 
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4 smoke. So they went the next step. They said, okay, 

5 what could we do to find some way to fix the cigarette 

6 so this doesn't happen? And they tried a variety of 

7 things. 

8 They tried a large number of compounds. They 

9 did some science. And they found one. They found a 

10 process that when applied to the tobacco in the 

11 cigarette, then condensed the smoke of that cigarette 

12 and painted it on the backs of mice it didn't create 

13 tumors, it didn't cause tumors. So they thought they 

14 had found the safer product. 

15 BY MR. FERGUSON: 

16 Q Okay. Is that competition? 

17 A I would think of that as a competitive 

18 response. Here — we have had several companies say 

19 — we have seen several companies say look what we 

20 could do if we found the safer product. Liggett 

21 tried, and in fact it seems like they might have 

22 succeeded in finding the safer product. They found 

23 something that at least didn't cause the types of 

24 tumors in the tests that the doctors were using at the 

25 time to be concerned about. So if tumors on the backs 
03038 

1 of mice was something that the scientists took 

2 seriously, they had found something that solved that 

3 problem. 

4 Q Okay. I think we will come back to this 

5 story a little bit later. 

6 At some point did Liggett & Myers section of 

7 this wheel move into the wheel? 

8 A They did briefly join into — by now the 

9 Tobacco Industry Research Committee had changed their 

10 name to the Center for Tobacco Research. And they did 

11 for a period of I think three or four years join into 

12 that effort, and then I think withdrew again. 

13 Q Let's go back into Washington demonstrative 

14 Exhibit 5020, which is the chart that lists four 

15 arrangements. When you were talking about the markets 

16 you examined, I think you said the United States 

17 cigarette market, is there a geographic component to 

18 a market for antitrust purposes? 

19 A For antitrust — from the point of antitrust 

20 we have to ask — we have to go back to think about 

21 this question of structure, that is, how many firms, 

22 how concentrated is the market. And to do that you 

23 have to have some idea about what the market is that 

24 we are talking about, what set of goods and services 

25 are we discussing when we think about the possibility 
03039 

1 that somebody might be exercising control over. And 

2 there are two aspects to that. 

3 One is to understand what the goods and 

4 services are. And then you also have to be concerned 

5 about which producers, say, in a state, a country, in 

6 the world are taking part in that market. So we have 

7 to have some understanding about whose shares we look 

8 at before we figure out how concentrated are those 

9 shares. 

10 Q When you testified earlier that the cigarette 

11 industry was a highly concentrated industry, whose 

12 shares were you looking at? 

13 A I was looking at the sales by the American — 

14 sales by companies to Americans, the sales that take 
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place in the United States, cigarettes is the product 
and the United States is the area we are concerned 
with. 

Q But those were sales by United States 

manufacturers, correct? 

A Predominantly, yes. 

Q Are sales by European manufacturers at all 

relevant or part of your consideration? 

A Well, there is a certain — a very modest 

amount of sales by foreign companies in the United 
States, but most people in the United States consume 

cigarettes that are produced by the American 
companies. 

Q For purposes of your analysis of competition, 

does it make any difference that cigarettes are sold 
in other countries? 

A It could. In point of fact, it doesn't much 

matter that cigarettes are sold in other countries. 

Q Are firms in other countries potentially 

entrants into the United States market? 

A They could be. That's the relevance of the 

existence of firms in other countries. We talked 
about entrants into the market before in terms of 
people who might start to produce cigarettes who don't 
currently produce. We talked about. 

Another possibility would be companies in 
other countries — companies that are selling 
cigarettes in other countries that might start selling 
cigarettes in the United States. 

Q So, for example, if there were a company in 

Europe that were competing on the basis of a safer 
cigarette, would you as an economist expect that 
company to try and sell that cigarette in the United 
States? 

A If it thought it could overcome the barriers 

of entry into the U.S. market, that would be a 

relevant issue. 

Q Did you discover any evidence of any 

arrangements in Europe not to compete or advertise 
products on the basis of health performance? 

A Yes, very similar types of arrangements that 

we have discussed about the United States take place 
in other countries as well. 

MR. FERGUSON: These are the remaining two 
exhibits that were identified on the supplemental 
disclosure, 6280, 6281. And if there is no objection, 
I will offer them. If there is, I will lay a 
foundation. 

MR. WEBB: Judge, I do have an objection to 
Washington Exhibit 6280. It is a Liggett document 
that I think the portion that is going to be published 
is hearsay within hearsay. And I object. 

MR. SCHIFFERMAN: Join in for Lorillard, 
also, relevant as to Lorillard. 

THE COURT: Any objection as to 6281? I 
believe it may be the same as AS1289, with the 
exception of the cover memo. 

MR. WEBB: Your Honor, this portion to be 
published in State Exhibit 6281, the portion at least 
that Mr. Ferguson says he wants to publish, I believe 
is hearsay within hearsay. 
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1 THE COURT: The reason I mentioned the 

2 exhibit number I did, is if it is AS1289, it has been 

3 offered and admitted in the document that you haven't 

4 yet received. Offered by defendants. 

5 MR. WEBB: Judge, right now I just don't know 

6 whether AS1289 is the same as 6281. I just don't 

7 know. 

8 MR. FERGUSON: Why don't I go ahead and lay a 

9 foundation. 

10 THE COURT: I think under the circumstances I 

11 better ask Mr. Ferguson to go ahead with the witness, 

12 then. I won't admit either at this point. 

13 MR. FERGUSON: With the Court's permission, I 

14 will simply hand the witness copies. The defendants 

15 have them. 

16 Can you bring it up everywhere except for the 

17 jury — or the overhead. Undoubtedly I will struggle 

18 with this again. 

19 BY MR. FERGUSON: 

20 Q Can you see that okay. Dr. Solow? 

21 A I can see at least the top of it. 

22 Q And this is dated May 30, 1980, to J. B. Ross 

23 from J. B. Mold, subject meeting with Reemtsma, May 

24 14, 1980. 

25 Have you reviewed this document previously? 
03043 

1 A Yes, I have. 

2 Q And have you relied on this document in 

3 forming your opinions in this case? 

4 A Yes. 

5 Q Is this document of a type which you and 

6 others in your profession typically use in forming 

7 their opinions with regard to behavior in industries? 

8 A Yes. Much like the other corporate memos 

9 that I have reviewed. 

10 Q This document indicates that relates to a 

11 project by A. D. Little. 

12 Do you see where I am pointing there? 

13 A Yes. That's the Arthur D. Little Company in 

14 Cambridge, Massachusetts. 

15 Q And that's the project you were talking about 

16 before? 

17 A That's the Liggett project that I was 

18 speaking of previously. 

19 Q And I mentioned — we will come back to that, 

20 but let's come back to it right now. What was your 

21 understanding of the A. D. Little project, what was 

22 the result of that project? 

23 A The project was to develop — it is my 

24 understanding it was successful developing a cigarette 

25 that passed the mouse skin painting test, that did not 
03044 

1 cause the development of cancer the way other 

2 cigarettes did. 

3 Q Was Liggett attempting to use that technology 

4 in some fashion in Europe? 

5 A Liggett wanted to market that product. And 

6 one of its concerns — one of its options was to 

7 market that product in Europe, to see if it could 

8 interest a European manufacturer in selling that 

9 product. 

10 Q Does the document indicate whether there were 
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11 any arrangements in Europe which would affect 

12 Liggett's marketing of the product? 


13 

A 

Yes, 

there 

were. 



14 


MR. 

FERGUSON: Your Honor, 

we would 

offer the 

15 

document. 





16 


MR. 

WEBB: 

Your Honor, my 

objection 

goes, 

17 

this 

witness 

cannot 

authenticate a 

Liggett document. 


18 And if there was a Liggett representative on the 

19 stand, the issue that we would have to address is 

20 whether or not the statement that counsel wants to 

21 publish, whether the author of this document was a 

22 gentleman by the name of J. B. Mold, whether there is 

23 any basis of personal knowledge for him to make the 

24 statement he has made about these German 

25 manufacturers. And so I object to lack of foundation. 
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1 BY MR. FERGUSON: 

2 Q Dr. Solow, do you have an opinion as to 

3 whether the cigarette industry in Germany in 1980 

4 operated in a fashion that was consistent with 

5 competition or consistent with collusion? 

6 A The cigarette industry in Germany is very 

7 concentrated as well. The cigarette industry in 

8 Germany is very concentrated as well. In fact the 

9 cigarette industry in many countries is very 

10 concentrated, and one would expect from economics that 

11 it would behave accordingly, that it would behave in a 

12 noncompetitive fashion. 

13 Q All right. And did you find evidence 

14 indicating that the cigarette industry in Germany was 

15 behaving in a noncompetitive fashion as related to 

16 health? 

17 A Yes. 

18 Q And what was that evidence? 

19 A The evidence is statements that German firms 

20 had the same sort of arrangements, policies if you 

21 will, of not making health claims that American firms 


This witness can't lay the foundation for this 
document. 

MR. FERGUSON: Your Honor, we offer the 
document on the basis of Rule 703. We also offer it 
on the basis of Rule 801(d)72, and as a statement by 
a co-conspirator. 

THE COURT: The document is refused. The 
witness, nonetheless, may reference information that 
he may have derived in connection with his expert 
opinion from the document. But it may not be 
displayed to the jury. 

MR. FERGUSON: Very good. Thank you, your 

Honor. 

ELMO off, please. 

BY MR. FERGUSON: 

Q Based on the material you reviewed. Dr. 

Solow, did you form an opinion as to whether the 
cigarette industry in Germany operated competitively 
or collusively with regard to health claims? 

A It is my understanding — 

MR. SCHIFFERMAN: Objection, your Honor. 
Pardon me. That goes to what you spoke about on the 
14th as to whether a fact existed, a situation 
existed. 

THE COURT: You will need to rephrase. 
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22 had. 

23 Q Let's do the ELMO again. Again, not for the 

24 jury, please. This document is entitled — can you 

25 see it there? 

03047 

1 A Yes. 

2 Q Presentation of XA Product Technology to 

3 Representatives of Several European Companies. 

4 MR. WEBB: Could we have a number, please? 

5 MR. FERGUSON: I'm sorry. 6281, by R. B. 

6 Seidensticker, J. B. Ross and J. D. Mold. 

7 Q Have you seen this document before. Dr. 

8 Solow? 

9 A Yes, I have. 

10 Q And this XA project, is that the Liggett 

11 cigarette project you were talking about? 

12 A Yes, the Liggett safer cigarette project. 

13 Q And this document has an internal date on the 

14 first line of March 20, 1980. 

15 Do you see that? 

16 A Yes. 

17 Q And have you relied on this document in 

18 forming your opinions in this case? 

19 A Yes, I have. 

20 Q Does this document include information which 

21 assists you in concluding whether the cigarette 

22 industry in Europe, as well as in Germany, functions 

23 competitively or collusively? 

24 A Yes, it does. 

25 MR. FERGUSON: We'll offer 6281. 

03048 

1 MR. WEBB: Your Honor, I have the same 

2 objection as I did to the last document, this cannot 

3 be authenticated unless it was a Liggett 

4 representative who could satisfy the hearsay upon 

5 hearsay. It is the same objection I had to the last 

6 one. 

7 THE COURT: Has anyone had an opportunity to 

8 confirm or refute the AS1289 issue? 

9 MR. WEBB: I have not, your Honor. 

10 MR. FERGUSON: Your Honor, we are close 

11 enough to recessing for the day I am happy to put this 

12 aside and explore the matter. 

13 THE COURT: Let's do that. I would like to 

14 know that before I rule. 

15 MR. FERGUSON: We will come back to that. 

16 ELMO off, please. 

17 MR. SCHIFFERMAN: Just for the record, it is 

18 irrelevant as to Lorillard and also irrelevant as to 

19 what is going on in Germany, vis-a-vis going on in the 

20 United States. 

21 MR. FERGUSON: I don't know that we need 

22 speaking objections. 

23 THE COURT: In any event, I am not either 

24 admitting or refusing. I don't think there is a need 

25 to make a record at this point. 

03049 

1 MR. FERGUSON: Thank you, your Honor. 

2 BY MR. FERGUSON: 

3 Q Notwithstanding your opinion that the 

4 advertising in this industry and the promotions of 

5 products post 1953 was consistent with collusion and 

6 nonconsistent with competition, did promotion of 
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cigarettes on the basis of health occur subsequent to 

8 1953? 

9 A On occasion it did, yes. 

10 Q Isn't that inconsistent with your opinion 

11 that there was a collusive arrangement of some sort? 

12 A Not at all. As I said earlier, there is 

13 always an incentive, when there are collusive 

14 arrangements in place, to cheat. Collusive 

15 arrangements are good for everyone so long as everyone 

16 sticks to it. But the firm that cheats on the 

17 agreement gets an added benefit. And we would expect 


18 

to see occasionally cheating, breaking out, and then a 

19 

response 

by the colluding firms to reign that 

cheating 

20 

back in. 



21 

Q 

Exhibit 90A, I guess it is. 90A. 


22 


Dr. Solow, have you seen Exhibit 90A 

before? 

23 

A 

Yes, I have. 


24 

Q 

What is it? 


25 

A 

This is a letter — sort of a form letter. 
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1 generic letter from the United States Tobacco Company 

2 addressed to Dear Doctor. So it is a letter that was 

3 sent to various doctors in the country. 

4 Q It is dated June 10, 1957. So this is during 

5 the time you say that the firm's behavior was not 

6 consistent with competition? 

7 A That's correct. This is after the meeting — 

8 three years after the meeting — two or three at the 

9 Plaza Hotel, during which time I believe the firms 

10 were not competing on the basis of health. 

11 Q United States Tobacco isn't in your wheel 

12 here? 

13 A No, they aren't, actually. They were one of 

14 the smaller players. At the meeting there were 

15 several other firms. The wheel is not designed to 

16 capture just the initial point, but the extent of the 

17 arrangements as they developed over time. To date 

18 U.S. Tobacco is no longer in the cigarette business, 

19 as I understand it. 

20 Q This letter is signed by J.W. Peterson. And 

21 up in the upper left-hand corner it indicates J. 

22 Whitney Peterson, president, I guess, of United States 

23 Tobacco Company. 

24 Do you recall whether he was one of the 

25 individuals who attended the 1953 meeting at the 
03051 

1 Plaza? 

2 A My recollection is that he was, if I recall 

3 the list of names at the end of that document. 

4 Q The letter reads. Dear Doctor, possibly now 

5 more than ever you of the medical profession have more 

6 than a casual interest in cigarette smoking. 

7 Therefore, we, the manufacturers of filter King Sano 

8 cigarettes, think you will find the attached report 

9 regarding the latest compilations of nicotine and tar 

10 content in leading filter cigarettes of interest. 

11 The figures used in this analysis are from a 

12 continuing study conducted by Stillwell & Gladding, 

13 Inc., independent analytical chemists. A study of 

14 this report and preceding reports indicate that many 

15 cigarette brands, in an effort to provide a stronger 

16 flavored smoke, have reduced the effectiveness of the 

17 filter. Consequently the nicotine and tar content in 
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the smoke of many of the leading filtered cigarettes 
has increased rather than decreased. We of the United 
States Tobacco Company have produced in the past and 
will continue to produce King Sano cigarettes to give 
a mild, satisfying smoke that contains the lowest 
practical amount of nicotine and tar. Therefore, you 
may wish to bring King Sano to the attention of those 
patients who enjoy smoking but who should reduce their 

intake of nicotine and tar. 

It may interest you further to know that 
representing Sano cigarettes, Sano pipe tobacco, and 
Sano Havana cigars are also made from tobaccos reduced 
in nicotine and tar. Sincerely, J.W. Peterson. 

Is this document consistent with the 
independent self-interest of United States Tobacco? 

A Yes, it is. 

Q And is the effort described in this document 

competitive or is it more consistent with collusion? 

A The evidence in this document itself is more 

consistent with competition. The United States 
Tobacco Company is trying to convince — not customers 
directly, but on the doctors whom they rely on for 
their advice, trying to convince them they had a safer 
product. 

Q This is competition based on health? 

A Yes, I would say so. 

Q Did this letter provoke a response from 

anyone? 

A Yes, it did. 

Q Exhibit 92, please. This one is a little 

tough to read. And I'm sorry. This is the best copy 
we could find. It is dated July 8th, 1957. It says, 
dear Tim, down here at the bottom it says Timothy V. 

Hartnett, Chairman of the Tobacco Industry Research 
Council, that is TIRC in the middle of the wheel here? 

A That's the same. 

Q And this is Joseph F. Cullman, III, who at 

the time of this letter is with Philip Morris? 

A That's correct. 

Q Do you recall him being at the Plaza meeting 

as a representative of Benson & Hedges? 

A Yes, that's correct. 

Q Dear Tim, I am endorsing for your information 

a letter which the United States Tobacco Company is 
circulating to doctors. The letter is 
self-explanatory in its contents, and I am sure you 
will concur that it is not consistent with what we 
have been trying to accomplish in the industry in the 
past few years. Perhaps you can dramatically persuade 
Whitney Peterson that this kind of letter should not 
be circulated further or repeated. As a matter of 
fact, this letter was brought to my attention by our 
good friend Ed Wood of the Imperial Tobacco Company of 
Canada, who is also deeply concerned about it. 

It is one thing for the Reader's Digest to 
make accusations about the industry, but it is 
entirely another matter, and perhaps a much more 
serious one, for a respected company in the industry 

to make denigrating statements about competitive 
brands. Please note that although Mr. Peterson's 
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3 letter is dated June 10, 1957, the report that was 

4 enclosed in the letter was compiled from the Stillwell 

5 & Gladding to whom it may concern letter a number of 

6 years ago in quotes. This to me is most misleading. 

7 Best regards, sincerely, Joseph F. Cullman, III. 

8 Of what significance is this document to the 

9 formation of your opinions in this case. Dr. Solow? 

10 A Well, this document demonstrates the response 

11 of the cartel to — to someone cheating on the cartel. 

12 Here we have a firm, U.S. Tobacco, advertising on the 

13 basis of health, not advertising to the public, but 

14 making statements to the doctors to whom people turn 

15 for advice about their health, that their cigarette is 

16 safer. And what we have here is a response by another 

17 firm in the industry, not to make its own healthier 

18 products or its own health claims, but rather to say 

19 to the Tobacco Industry Research Council, the chairman 

20 of the Tobacco Industry Research Council, who is at 

21 the center of this arrangement, this is what we are 

22 supposed to be doing here, people. I thought we had 

23 agreed — I am put — my words, we had agreed not to 

24 do this sort of stuff. And here is the U.S. Tobacco 

25 making comparative statements about the safety of its 

03055 

1 products as compared to other products, which is what 

2 the dear doctor letter did and the report that went 

3 with it, and couldn't you persuade them to stop it. 

4 We are not supposed to be competing this way. 

5 I mean, that's my language for it, but 

6 basically the president of one company is telling the 

7 chairman of the Tobacco Industry Research Council to 

8 reign in, if you could, please, the president of 

9 another company who was doing something that we had 

10 agreed not to do. 

11 Q Cigarette advertising trade guides with the 

12 Federal Trade Commission went into effect in 1955, 

13 correct? 


14 

A 

That's 

correct. 

15 

Q 

This is 

1957? 

16 

A 

That's 

correct. 

17 

Q 

Can we 

conclude from this letter that the 


18 companies, at least United States Tobacco, felt it 

19 could advertise on the basis of health even though 

20 there existed FTC trade guides on cigarette 

21 advertising? 

22 A It certainly felt it was able to send a 

23 letter to doctors saying that our cigarettes have 

24 lower tar and nicotine than others. The report that 

25 followed it had — the report that accompanied the 
03056 

1 letter had King Sano, which was U.S. Tobacco's brand, 

2 followed by brands A, B, C, D and E, and had numbers. 

3 So, yes, they felt they were within their rights to do 

4 that. They certainly did. 

5 Q And Philip Morris, rather than complain to 

6 the Federal Trade Commission about USTs guide, went 

7 through its trade association? 

8 A Went through the Tobacco Industry Research 


9 

Council, 

yes. 


10 

Q 

What was Barclay? 

Let me go over and get 

11 

one. 



12 

A 

The jury has heard 

quite a lot about Barclay, 

13 

as I understand it. 
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Q A big Barclay. And I will uncap the rear end 

so you can see what distinguishes it. Is that real 
tobacco? 

A I don't think so. That is pretty neat. 

Barclay was a cigarette that was developed by Brown & 
Williamson. And its key feature, as I understand it 
— I understand that the jury has heard quite a lot 
about Barclay — but its key feature are these four 
channels in the filter that have the effect of 
diluting the effect of smoke, at least so long as they 
are not obstructed. 

Q Who marketed Barclay? 

A Brown & Williamson, a British American 

Tobacco subsidiary. 

Q Did other members of the cigarette industry 

regard the Barclay tar and nicotine claims as health 
claims? 

A As health claims. I'm not sure. They 

certainly regarded them as being misleading, as being 
false claims. 

Q Did Philip Morris complain to the Federal 

Trade Commission about Barclay? 

A Yes, indeed, they did. 

Q Did Philip Morris do anything other than 

complain to the Federal Trade Commission about 
Barclay? 

A Yes, they did. 

Q What else did they do? 

A Well, there is a bit of background to the 

story, but — 

MR. WEBB: Your Honor, I'm going to object 
without foundation laid to the narrative. 

THE COURT: Sustained. 

BY MR. FERGUSON: 

Q Was Barclay being marketed in Europe? 

A Yes, it was. 

Q Was it marketed in Holland? 

A I understand that it was, yes. 

Q And did Philip Morris respond to the Barclay 

advertisements in Holland? 

A Yes, they did. 

Q Did they respond to their own advertisement? 

A Yes, they did. 

Q What was their advertisement in Holland 

regarding the Barclay? What was Philip Morris's 
advertisement? 

A Philip Morris had run in Holland I guess a 

newspaper editorial that pointed out that — in fact, 

I understand that this has been discussed before — 
but when people actually smoke Barclay they compress 
the channels and as a result they get more tar and 
nicotine than the measured levels. This was the same 
claim — 

Q Dr. Henningfield testified about that? 

A Dr. Henningfield testified about that. I 

heard him talk about that to some extent. This was 
the same claim that was raised by Philip Morris to the 
Federal Trade Commission, that it was really very 
misleading. And a Dutch company — a Dutch 
anti-smoking group ran an editorial or a letter and 
pointed this out, and said to the Dutch people, this 
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is really quite misleading, this product. 

What Philip Morris did was to quote that 
document in its own advertising. They ran an ad in 
the Dutch newspaper saying, this anti-smoking group 
tells that you Barclay isn't really safer, we in fact 
sell the safer, the lower tar, lower nicotine product. 

Q Low — they say lower tar and lower nicotine? 

A I believe so. 

Q Exhibit 2590, which is up here, is on the 

letterhead of British American Tobacco Company 
Limited, dated 20, September, 1983. Is this based on 
your review of the records in this case, part of 
BATCo's response to Philip Morris's ad challenging 
Barclay? 

A Yes. British American Tobacco was quite 

upset about what Philip Morris had done. And this 
letter lays out some of their concerns. 

Q Now, this letter is from an EAAB. Do you see 

the initials up there in the corner? 

A Yes. 

Q Is that Eric Bruell, to the best of your 

understanding? 

A That is my understanding. 

Q B-r-u-e-1-1? 

A That is my understanding. 

Q And he was chief operating officer of BATCo? 

MR. WEBB: Your Honor, I will object to the 
leading — 

THE COURT: Sustained. 

BY MR. FERGUSON: 

Q Who was Mr. Bruell? 

MR. WEBB: I object to lack of foundation, 
how he would know that. 

MR. FERGUSON: We can bring up the last page 
of the document, your Honor, and get the signature 
mark. 

BY MR. FERGUSON: 

Q Do you know who Mr. Bruell was? 

A It is my understanding he was the CEO of 

British American Tobacco Company. 

Q What do you base that understanding on? 

A Well, among other things, I have seen 

organizational charts for British American Tobacco. 

Q And it shows Mr. Bruell with that position? 

A Yes. 

Q Mr. Bruell here has written what is titled A 

Letter To All Number Ones Of Operating Companies. Do 
you know what a number one is in this context? 

A It is the top man, is my interpretation. 

British American Tobacco Company has numerous 
subsidiaries. They sell products and cigarettes in 

different countries. 

Q Latin America? 

A Latin America, for example. So this is a 

letter to the people that operate their various 
divisions. 

Q Okay. It says relations with Infotab, 

national manufacturer's associations, NMAs, and 

competitors. On 2nd September in Holland the Philip 
Morris company in that country published an 
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advertisement, appendix A attached. The advertisement 
had two-inch headlines saying a message about which 
smokers must not think too lightly. There followed an 
extract from an article the previous day in the same 
newspaper. Translation of this article was attached 
to appendix B. 

This advertisement is the first occasion on 
which we are aware when a competitor has raised the 
health issue to gain competitive advantage. As an 
economist, what is the economic significance of Philip 
Morris's action in Holland regarding the Barclay? 

A This is another example of a firm cheating on 

an arrangement not to take competitive — not to take 
competitive advantage. In fact, that firm, Philip 
Morris, did take competitive advantage, at least 
according to British American Tobacco. Clearly they 

did, of health claims. 

So this is an example of somebody cheating on 
the arrangement and somebody else — at least so far 
what we have seen is somebody else being upset about 
that. In fact — 

Q Can we have the next page. Dale? And I want 

to go two paragraphs above where you have it 
highlighted that starts on 9 December. Bring that up 
for me, please. 

On 9th September, the chairman of BAT 
Industry sent a telex to Mr. George Weisman, chief 
executive officer of Philip Morris in New York, 
strongly protesting about the events in Holland. He 
further pointed out that Philip Morris's action made a 
mockery of industry cooperation on smoking and health 
issues, and asked for a retraction of the 
advertisement and a guarantee that it would not be 
repeated. The full text of this telex is attached at 
appendix C, and the dangers of Philip Morris's actions 
are emphasized in the third paragraph of that 
document. 

Is BATCO's action, sending a telex to Philip 
Morris, consistent with competition or with collusion? 

A Not as it is worded there. First — it hurts 

if somebody denigrates your product or says that their 

product is better than yours, particularly if that is 
a true statement, that is a painful thing to have 
happen. And that, in itself, being upset that 
somebody had said something unpleasant or denigrating 
about your product, that in itself would not — being 
upset about that would not be anti-competitive. But 
what the document makes clear is that it was more than 
just — more than just upset about the fact that 
somebody had said something nasty about their product, 
but that they were — that this was counter to this 
industry cooperation that had been ongoing. 

So it is not just that you said something 
nasty about us, but we had agreed, we had arranged not 
to do this, and now here is somebody doing it, taking 
competitive advantage on the smoking and health issue. 
And we are trying not to take competitive advantage of 
each other on the smoking and health issue. 

Q What is the purpose of complaining to Philip 

Morris about this, just to complain? 

A No. Actually they went on to try to get the 
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— they went on to bring pressure against Philip 
Morris to bring — to make this sort of stuff stop. 

Q And let's see appendix C to this exhibit. 

Have you seen this document before. Dr. Solow? 

A Yes. 

Q Telex to Mr. George Weisman, Philip Morris, 

New York. For Mr. Weisman. The following is a text 
of a letter sent to you today by Mr. Sheehy, chairman 
of BAT — pardon me, B.A.T. Industries. And would you 
bring out the highlighted paragraph. According to the 
document this is the chairman of B.A.T. Industries to 
Mr. George Weisman of Philip Morris. 

I find it incomprehensible that Philip Morris 
would weigh so heavily the short term commercial 
advantage from deprecating a competitor's brand while 
weighing so lightly the long-term adverse impact from 
an ongoing anti-smoking program. I believe this is 
the first time a tobacco manufacturer has purchased 
space to promulgate the anti-smoking position. 

In doing so, Philip Morris only makes a 
mockery of industry cooperation on smoking and health 
issues, but also appears to inaugurate a free for all 
in which illegal conduct is condoned provided the 
commercial stakes are high enough. Is free for all a 
euphemism for competition? 

A I think you could certainly interpret that in 

that context. Free for all, it is every man or woman 
for him or herself, every firm for itself, trying to 
do the best it can in the marketplace and to win 
customers from each other. 

Q Is there any follow-up to this telex? 

A Yes, there was. 

Q Exhibit 2598, please. This, again, involves 

this EAAB, who we think is Mr. Eric Bruell. It says 
telephone conversations between H. Cullman — by whom 
is Mr. Cullman employed? 

A Philip Morris. 

Q And you know that — how do you know 

that? Have you seen it on documents? 

A Yes, I have seen his name on documents. 

There are two Cullmans. 

Q Telephone conversation between H. Cullman and 

EAAB, 26 October, 1983. What is this? 

A This is, as I understand it, the recording of 

the basic points of the telephone conversation that 
Mr. Cullman, a high executive in Philip Morris, and 
Mr. Bruell, who is a high executive in British 
American Tobacco had as a follow-up to this episode — 
this ongoing episode having to do with Holland and how 
the British American was going to respond to Philip 
Morris's running this ad that they took such great 
umbrage over. HC, industry hang together. Holland 
activity was not PM company policy. We must try to 
prevent this from happening in the future. Happy to 
say this to the Infotab board, and anything else, EB 

would like stated. 

Q Now, is Philip Morris by telling British 

American Tobacco Company executives that it will say 
anything that BATCo wants it to say, acting consistent 
with its self-interest? 
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A None of it is narrow, competitive 

self-interest. They are basically agreeing to come 
back into the fold. They are saying, we understand, 
we really have to stick together, it is essential that 
the industry hangs together or we will all hang 
separately, as somebody said. This is not company 
policy. We will be certain not to have this happen 
again. And we would be happy to admit — we — 

Infotab is an organization that disseminates 
information about tobacco and health, information on 
tobacco, is the best I can do with info and tab. 

And they said we would be happy to say — it 
is an international organization, as I understand it. 
We would be happy to say there that we didn't really 
mean to do this. This was not what Philip Morris is 
interested in doing. It was a mistake. And we are 
going to stick together with the rest of you and not 
do this sort of advertising to take advantage of each 
other. 

Q Here is Mr. Bruell. He is concerned that 

this should never happen again, and therefore Philip 
Morris's message should go all to all parts of the 
world. If A, the statements made by PM, and B, it is 
sent out by Infotab or MM we would be much closer to a 
solution. We still need to check with P.S., which — 
P.S. presumably is Patrick Sheehy who signed the 
telex. 

Now, is BATCo seeking assurance from Philip 
Morris that it wouldn't compete against it on the 
basis of health consistent with BATCo's individual 
self-interest? I will phrase that differently. Is it 
consistent with competition? 

A It is not consistent with competition. It 

certainly would be in BATCo's self-interest to have 
Philip Morris refrain from competing on the basis of 
health and safety so long as BATCo itself were able to 
go ahead and compete. But it is not consistent with 
competition in general. Here we have companies — 
companies communicating amongst themselves about the 
extent to which they are willing to take advantage of 
each other, the extent to which they have are going to 
try to win in the marketplace, on this basis. 

Q Skip down a couple of paragraphs here to 

where it says, currently looking at legal angle. For 
clarity repeated PM to instruct — this is Mr. Cullman 

from Philip Morris, PM to instruct its number ones, 
they must not use anti-smoking activities, statements 
or programs for competitive gain. What happens if 
people broke the rule? Is Mr. Cullman's statement on 
what Philip Morris is going to do here consistent with 
competition? 

A No. I think quite obviously it is exactly 

the opposite. Mr. Cullman is explaining that — is 
reassuring Mr. Bruell from British American that he is 
going to take steps to make sure that everybody in the 
— everybody in the company knows that they were not 
supposed to make use of these sorts of statements for 
competitive gains. They are not supposed to try to 
win in the marketplace by telling consumers that, at 
least based on what these anti-smoking groups have 
said, that they are not supposed to tell consumers 


http://legacy.library.ucsf.Sdiii/t(DbfiiJTQ^a06WpcMr.industrydocuments.ucsf.edu/docs/qrjl0001 



17 that their product is safer, and that if anyone does 

18 that they are going to be punished, they are going to 

19 be dealt with harshly. 

20 Q Here Mr. Cullman on page 2 says he is going 

21 to take a flight to the UK and he will telephone EB, 

22 we will talk about this some more. EB, could HC 

23 advise his overseas companies to inform BAT overseas 

24 companies about the message so they could feed back to 

25 EB? Essential to insure that in the future no member 
03069 

1 of the industry does anything similar. 

2 Now, looking at the entire document here, the 

3 conversation between Mr. Bruell of BATCo and Mr. 

4 Cullman of Philip Morris, is the activity — the 

5 behavior that they are describing in this telephone 

6 conversation consistent with competition or with 

7 collusion? 

8 A No, it is clearly consistent with collusive 

9 activity. What you have is one firm taking 

10 competitive advantage of another, contrary to the 

11 arrangement that the firms have set up. The firm that 

12 was taken advantage of responded by saying, we had 

13 this arrangement not to do this and you people cheated 

14 on it, and you took advantage when you shouldn't have. 

15 And the firm that did the cheating, that did the 

16 competing, that broke out a little bit and did the 

17 competing saying, you are right, we are sorry, it will 

18 never happen again. We will take steps to see to it 

19 that this never happens again. And we understand it 

20 is important that we — that this not happen again in 

21 the future, that no member in the industry does 

22 anything like this again. 

23 The thing that they did, like this, is taking 

24 competitive advantage by saying, our product is a 

25 safer product than our rival's product. 

03070 

1 MR. FERGUSON: Thank you. Dr. Solow. 

2 Your Honor, this would be a good place to 

3 break for the day. 

4 (Evening recess.) 
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